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ABSTRACT

A legal study on defensive measure against hostile M&A

Kim, Chan-Mo

Advisor : Prof. Kwon, Sang-Ro
Major in Commercial Law
Department of Law,

Graduate School of Chosun University

Korea accepted code of free movement of capital between countries of the OECD.
So, M&A by foreign capital were considered as a effective solution to economic
problems and corporate restructuring.

In 1997, Section 200 of Securities Exchange Act(section 147 of Capital Market
Law) -Large stock holding limit system of listed companies— was abolished. And
May 1998, Limit the acquisition of shares in foreign was abolished and M&A of
foreign capital about domestic capital was allowed.

Large-scale introduction of foreign capital was increasing the liquidity of the
market through the stock market with abundant money supply and principles of
corporate standards increased the efficiency of the stock market as a positive

effect in domestic stock market.
In addition, Stable flows of equity investment funds reduced the volatility of the
stock market, company’s financing costs has decreased effectively.

Especially, Entering the domestic financial business of foreign capital has

contributed to credibility of korean financial business and advancement of domestic



finance laws and financial institution.

On the other hand, foreign capial activated Hostile M&A by excessive foreign
shareholding and brought various problems. Also, Response of domestic companies

are becoming a problem.

The current defence about M&A i1s consists of purchased for own shares by
cash, large dividend that local money leaked abroad for foreign investors,
cross-shareholding that defend each other by buying stocks with each other, and
pyramid type.

Especially, Hostile M&A due to dysfunction of foreign capital may be damaged
Korea's economic growth potential. Because It leads to decrease of long-term
investment to domestic companies.

Therefore, To regulate large corporations, It should be improved from
pre-regulation polarization relieve policy to subsequent enhanced relief policy. This
1s the direction of relieving that consistent with the constitution and corresponding
measures about hostile M&A by foreign capital.

Major korea corporations like the federation of Korean industries claimed the
introduction of poison pill, dual class stock and korean exon-florio act for prevent
to foreign captial’s destructive M&A like Lonestar Fund in Texas.

As a result, the threat of hostile M&A has several problems like gives corporate
management stability and reduce supply functions in funds financial industry.

For example, If the corporation that threatened to takeover because of a hostile
M&A i1s not supplied effective — low cost defensive measures except acquisition of
treasury stock or mutual investment, It will faced of criticism as a
reverse—discrimination regulation that losts balance between attack and defense.
Nevertheless, for reasons such as the terms of the liberalization of capital defense
M&A legal opinion to oppose the adoption of differential voting shares and the
introduction of a so-called poison pill legislation fails, Korean, and April 15, 2012,
some revision of the Commercial Code came into force. Therefore, the discussion

on whether takeover defenses also introduced legislation continues.

_Vi_



Especially, Poison pill is a kind of defence mechanism. It has a little influence
compared with other defence mechanisms and has advantages about time ensuring
for judgement of share holders. If it introduced to commercial law, It will match
to management efficiency of companies and global economy.

Also, We should note about improvement of institution through the enlargement
of a variety of financing techniques that being developed by the finance committee
from 2011 and the revision of Capital market law related with defensive measures
of hostile M&A.

For listed companies, with the contingent capital instruments(reverse convertible
bonds, etc.) which allow contingent capital securities ahead of the 2013 is
performed

Conditional Capital Securities ltd. Bonds as securities on the securities, including
commercial law at the time of publication, depending on objective and reasonable
criteria in case shares are converted into pre-specified reasons.

In this paper, we will be discussed regulations and defensive measures of korean
hostile M&A that relatively incomplete compared to developed countries through
the balanced and advanced system of developed countries.

Also, Improvement strategies of defensive measure about hostile M&A, reanalyzed
debating the pros and cons of the introduction of defensive measure and defensive
measure discussed in ministry of Justice.

Researchers with the new government to promote economic democratization in
the Act as part of the elimination of unfair trade practices, such as price
manipulation by promoting capital market amendments to the law on the
introduction of punitive damages based expansion and a variety of CSR takeover
defenses, including the introduction of new ways to present defense were.

Also, It has limitations that the introduction of Punitive damage. Because Korea’'s
legal system is similar to the continental law and there is a possibility of

unconstitutionality.
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Recently, The framework of resolution policy of polarization between major
companies and minor companies is the protection of minor companies. In this
regard, Behavior of major companies and own governance is regulated directly in
advance.

Evaluation indicators of companies for social responsibility(CSR) is being applied
as Important measure of company management evaluation. ISO presented
international commercial transaction standard. In 2013, More than 10,000 companies
use the guideline of ISO.

In Korea, ISO guideline that reflected regulatory of shareholders and key
indicators of CSR is considering monetary factors and non-monetary factors
related to shareholders when a operator assesses the terms of the acquisition in
the face of hostile. This seems useful for defensive measure of M&A.

The introduction of voting trust to the hostile M&A is need to ongoing
discussion in the range of South korea’s business rule and so that is considered
as a means of takeover defense.

And also, Fundamental measures against hostile M&A 1is improving of corporate
value through improvement of corporate governance and degrade the appeal
arguments because of the increase in M&A costs.

Corporations should check inefficient decision-making and maintain transparency
of management using IR and CSR. It will be connected to improvement of

continuous corporate value.

Key words: hostile M&A, poison pill, CSR, warrant, LBO, contingent capital

instrument, Voting rights.
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S %, 2003-2010 =)

et= HAMA M= He o= =¢ = o=
13.3 34.6 36.2 26.1 34.4 26.1 35.8 235
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M&A 0.18 0.23 0.46 0.63 1.02 0.71 0.25 0.34 0.51
Greenfield 0.76 0.71 0.71 0.88 0.94 1.46 0.95 0.81 0.78

15 WorId Investment Report 2011 2 Global Investment Trends Monitor, UNGCTAD
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= SHAYC 01/, MES ABNES 918 52, SHOHOML) 2 HANES
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=Greenfield 0.76 0.71 0.71 0.88 0.94 1.46 0.95 0.81
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1, MBAE EEN, Greenfield= EXE=EM. 2, World Investment Report 2011, UNCTAD.
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o|ZAAMEN Olet 8 2212 F==(a group of stockholders)2t ==EfXt(trustee)
2ol HleF L= JHEXQl = EX2IY & 22|29 S UHWEQ HAS0 2ot
Oof, 2AED2H = LHZTAHO AF M F= HSS2 NA XA O FAS
Cotn #Elte S L= 2 Z20 AMEHA W20 Ot =AASl o2 A
T = JIEte #He2lE #AGt= M & 0|CH.754)

OIZAMAIAH LS 2B SSHAL Z2lcte BUA 2AZHAE (voting trust)st
HI=GICI. =32 QZAS FA9 AR 22I5tH 28 £ glEs 210122 o2
Moz == MRAQ FIIst B HAIHAS HAStDE AZH HAHLS MEB2
ot BJACEH.75) 2 LE 20MID] 0lF 2ZH SAIHAS 92 AH0| A E EF
E A £= 2= AU UGt <& 0| SIEZU2H, KHF=0 st A+=FFLt
AT TSt APl JIEF 28 AQl 2X0| OfLlD dYst 2H0IH KRsolCld &2
C}.756)

O|Zd MAIH AL EFR0U= SH A2l RHMEQ o Z 3 SHAIZEIX Olel &4H
ol S= SA2 B ALH A (specific agreement)t 2= ACHES SALA 2+Q] &
Of E= SMelo BHEO 2ot 2 XA oZAHZS ot teI2 g5 dActe U4E

BEAIOI O AMBHS H 2k (stock pooling agreement)0l QUCEH.

754) William Meade Fletcher, Fletcher Cyclopedia of the Law of Corporations (2012), Chapter 14.
Shareholder Voting and Control Agreements and Voting Trusts § 2075.

755) Henry W. Ballantine, Voting Trusts, Their Abuses and Regulation, 21Texas L. Rev. 139, 144 (1942);
MAEF, 29 =2(F 1), 3523,

756) Ringling Bros. Barnum & Bailey Combined Shows v. Ringling, 53 A.2d 441 (Del. 1947); &&=+, 2o
=2(F 1), 32¢.
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