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[ABSTRACT]

Legal research on a limited liability company

By Kim, hyoung—ho
Advisor: Prof. Yang, Dong—suk Ph.D.
Department of Law,

Graduate School of Chosun University

The Commercial Code in April, 2012 has newly introduced the Limited
Liability Company(hereinafter, “LLC") as a novelty structure of company in
Korea in order to prepare for the legal basis that a company may counteract
the rapidly changing business circumstances. The introduction of the new
business form may be seen as a new paradigm of the structure of an
enterprise. To meet the such demand many advanced nations have designed
the new form of enterprise and introduced the foreign legislation examples. In
accordance with the current complicated and diversified society, human
asset/resource has become important as well as physical asset.

Therefore, a type of company, which may effectively accommodate with
such human asset/resources, would be required. Especially, even small
cliguish companies had scarcely adopted the LLC so that reformation was
required.  According to the comparison analysis, a question, if Limited
Liability Company may have an impact on Korean enterprises, which are
prejudiced to corporation form, has been arisen. There is a legislation defect
or no suitable factor have been introduced unlike American and Japanese
cases, where limited liability company are already settled. This thesis focuses
on the legal issues and points in dispute and their improvements for the new

introduced LLC on the basis of the Limited Liability Company in United States



and the Limited liability company in Japan. It would be same as the physical
company but be set for the system for more flexible business organizations
as the fact that it internally have some attribute of the human company. It
internally recognizes the freedom of management between staffs but it
externally requires the limited liability, and it is not responsible for the taxation
on juridical persons rather it takes the responsibility of income tax of its
employers.

The core matters in legal disputable points in relation to the LLC are
caused from first permission of autonomy by members and next second the
limited legal liability as an element of the physical company Regarding
autonomy by members, it would be a disputable point that the relevant
provision(s) for the unlimited partnership is applied to the business
management personal in the LLC without any amendment or adjustment.
Regarding the limited legal liability, it would be doubt whether the capital
system as a basis for the physical company can directly to the LLC, which
may have the strong human elements. In addition, the LLC do not allow the
employee or member’s labor investment and fiduciary contribution. In terms of
this point, the Limited Liability Company in United States, which allow such
investment and contribution LLC, is compared with the Limited liability
company in Japan that do not allow them. While, regarding transfer of
shares, there is no substantial difference between the business management
personal and the non—business management personal, nevertheless the
Commercial Code differently regulates them. It would be a point in dispute as
well.

We may consider the improvements to the legal issues and points in dispute
of the LLC as follows. regarding autonomy by the members of company, the
amended Commercial Code only say that if a business management personnel in
the LLC damages the third party by his or her execution of operation, the
company shall jointly be liable for the third party’s damages with such a
business management personnel. addition of a provision applicable mutatis

mutandis in order to impose a duty of care as the director of the corporation

_iv_



on the business management personnel in the LLC, considering the
management organization within the physical company or stipulation of an
separate provision to compel the business management personnel’s
responsibility during his or her execution of operation, considering the
fiduciary duty in United States.

regarding application of a provision with respect to an unlimited partnership,
| believe, it would not be reasonable that prohibition of comparative transaction
and restraint of self-dealings as the member in an unlimited partnership is
applied to the personnel or employee who do not participated in management
or execution of operation in the event that the third person manage or
operate the LLC in accordance with the Articles of the Company. | believe
that prohibition of comparative transaction and restraint of self-dealings as
the director of the corporation shall be applied to the only management
personnel in the LLC to the exclusion of such an unreasonable application. In
addition, the LLC may appoint the representative of management personals so
that the provision in relation to the apparent representative director of the
corporation shall be applied to the liability of company for the bona-fide third
party when the personnel is not the true representative of the LLC but
apparently establish or make the appearances of the representative.

In relation to this issue, some argue that the system of the existing limited
company does not need to subsist concurrently with the similar system-the
LLC so that the Commercial Code should perish the system of existing limited
company and operate the LLC such as the system of the Limited liability
company under Japanese Company lLaws or These two systems for the
limited companies should be integrated. Other potential troubles of Limited
Liability Company should not be approached by the introduction and removal
of a company's system, rather it should be approached to establish the
system that may fulfil a variety of demands for different company formations,
and for the harmony of the system, each system should be relocated. |
believe that, while maintaining the basic legal frame for already established

system of limited companies and the LLC as a new system in order to



vitalize the legal system for the limited companies, the legislation steps to
make both systems integrated should be required through incremental legal
amendments. Further study may be required since they are the issues that
require careful analysis such issues.

_Vi_
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H2E 21=2 ed

H1& 0= LLC
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H
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Sl el & A2 28o=z= Yolol 3 AH(Corporation) Ml &
gt, Ol Jt2d 0= HAZLAME(nternal Revenue Code)2
Subchapter C2o &HZs &= HOCIIME S& C Corporation2 2,
Subchapter Se| M5 &= HQISAIE S Corporation@=Z & &L &t

197090l =20 19808 =E2H =2JH2Z E3EJ| AIEE =&

It

0
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=
— (=] o
=2 M2 JIgRElzmM JIE2 ssJIgsSle NERY Sd= 1)

UM, HANLZ2E oAM= o UE FEsS 2= JISEEHOI

business entity)2 FS &0 LIEH & (Partnership) ot &
Ue HEQl DS O o2 =S5 p)
SHHAZAHLLC)= oI MR MEH - 28 45 S=o=0 2U

o5t ZEHEHOILES)
. LLCSl 2o & HEE Xt

1. LLCY 29

5) 0|2, TSIAEZ) M20%, BHHAL 2012, P,188
6) Kees Kolff, To be or Not to be an LLC : Changing Horses in Mid Stream, Comminities
No. 133(2006), pp.38-39.
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7) Olot D=9 KSHHASIAl= LLCE HEIISHCH

8) OI= M4 gJAFEEH= C corporation, S corporation, Limited Liability Company2 F&2&ICh.
C corporation2 0l=HI&4 Subchapter C2 #&2l HEUAZ 2Lt FAFAU Y
Cl= SIAFEEN0I0Y, S corporation Ol=AI® Subchapter S H&E2 HZ8= SIAMEHZ <
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0/= LLC= SHi= SIAFEEE FotKISH WAl= DIEWE WAIE Sutet= S|AFEHOICH

9) David P, Twomey & Marianne Moody Jennings & Ivan Fox , ANDERSON'S BUSINESS LAW
& THE REGULATORY ENVIRONMENT 842(2001).

10) Michael Reinhard, Commercial mortgages 101 :everything you need to know to create a
winning loan request package, New York, NY : AMACOM, c2010, p.196
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2. LLCOl £E&EXt

0l=9 LLCE 1Y L= 1 ola9 2J|l(organizent2aez x&&Ch
(@))14). LLCSl gDlelel XtAol= HMEtol !
Lict gHelA0l el MEUHEE & = JUCHLLCE &8
otJl RAGHAM &Ilel2 &2 (certificate of organization)!92 S=otI| <IdoH
ARl (sign)ot D, NS =(Secretary of State)Ol =& sHCHRULLCA §201(a
STt AHLLC)E AEol)l falAs , ‘limited liability company",
"limited company" £&= 202 "L.L.C.", "LLC", "L.C.", "LC" S92 =2XE
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& delele 89 =4, ME=30 322 S5 M A0l 8l 22 1

12) 2JI%((organizer) RULLCASl HMI201 &0 et SIAE &Hgotde XHperson)E 2l0IStC
(RULLCA §102(14)).

13) RULLCA : the Revised Uniform Limited Liability Company Act(2006), JH&ESBHEHUS|IAME.
20134¢ &I 01=29 OI0ICHs, 2012, UIE2IAIL, 0F0I22F M, 2l ZEHI0F SEFuA
THEHGI LD QUSM, ZH2IZELIOK KEF MARA, OIUIAEL CICIOILE MUIME Soll =BHALCH

14) J. Dennis Hynes, Agency, Partnership and the LLC, St. Paul, Minn. : West Group,
c2001, pp. 328~329.

15) B2 (Certificate of Organization)2 RULLCA HI201X0A 2Fols SHYME LstCHRULLCA
§102(1)). &0I2k= 01 TIAI0, ‘bylaws’, ‘regulation’,’company agreement’cle EHE At

251J|= stCHMichael Reinhard, op. cit., p.196.).

16) 254, "$£H ARSEAZTA(LLC)S S 8", AAHATR H20A H3F, 2001, p.335

17) ’:IH/\P 4 (designated office)= LLCIt RULLCA HMI113Z0l Sloh XIEED SATE AIRAS
O|0|EHCHRULLCA §102(4)).
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