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Abstract

A Study of Civil Law on Articles of Church

- Focusing on the Resolution of Church Schisms -

So, Jae-Youl
Advisor : Prof. Kang, Hyuck-Shin, Ph.D.
Department of Law

Graduate School of Chosun University

An association is a personal organization for which many people
gather for joint purposes and if it acquires legal personality based on
the registration of corporation, it can be a corporation and if not, it
becomes an association without legal personality. The organizations
which are regarded as non-legal association follow precedents-oriented
theories. One of non-legal associations which are recognized by
precedents is church. The court identifies its reality based on the
general theories of the Civil Law on non-legal association to settle
discords on legal relations and decides whether it has to be judicially
reviewed as church is a non-legal association. However, legal
relations of church has lots of problems. As our Civil Law has a
special institution of Gesamteigentum on revert of its property, its

complication is increasing.



As church is a personal organization, continuous discords happen.
The discords lead to property disputes and defects in judgement and
procedures cause discords. One of important reasons of such discords
is illegal behaviors of church. The standards to judge such illegal
behaviors are the church articles and constitutions which are
regarded as self-governing regulations. The problems are lack of
recognition on importance of the articles, vagueness and imperfection
of regulations, and ignorance of legal relations of the articles which
are reasons of church discords. In considering the precedents of the
supreme court, the internal relations of church as a non-legal
association shall follow the regulations on corporation unless there
are no regulations in other articles except the cases in respect to
legal personality, or as long as there are no special conditions such as
articles of corporation or regulations on specific projects, except
cases which are not remarkably valid in social common concepts or
whose decision procedures are remarkably against justice, the
articles are important data for judicial reviews of the court on the
church discords.

For the judicial review in church discords in accordance to the
American Judiciary Law, peculiarity of church was respected, but
now, they are being considered the same as property discords of
general organizations, and whether a solution of discords follows the
positive law is strictly examined. That is, Japanese and Korean
precedents tend to deal with discords depending on the concept of the
benefit in Civil Law or ’judicial discord” rather than constitutional
viewpoints while American precedents consider the freedom of religion
or the principle of the separation of religion and politics in the

Constitution. Our country has a judicially negative position on



religious situations(interpretation of religious doctrines, religious
judgement and positions in religious organizations) while it is based
on a judicial activism on property discords(positions  of
representatives in religious corporations and property disputes
according to church discords and division).

However, most of the cases involving religious organizations or
churches have suffered discords on church property rather than
purely religious problems or religious doctrines, or they need
judgement on religious parts as the first consideration to settle
property discords.

In particular, in respect to legal relations on property discords or
revert, previous judgements have recognized church divisions
approximately for 50 years and when a church was divided into two,
it has been considered that the property of previous church is owned
by church members at the time of division.

As church members can use and have profits from church property
within the range of church activities, one part can not ask to quit the
church building to the other.

However, unanimity judgement negated church division against the
previous supreme court’s judgement in 2006, and it was declared that
if members withdraw from their religious society, more than two
thirds of church members with rights to vote shall agree to it. The
judgement was meaningful in that a social phenomenon of church
division was dealt with not through a legal approval, but general
legal principles of the Civil Law.

The articles have legal functions to prevent church discords and
normative nature which regulates legal relations as self-governing

regulations as they restrict those who joined newly after the articles

were made as well as those who participated in making them. The

— il —



court judges based on the standards presented by the Civil Law and
the court itself rather than the regulations of the articles for the
cases which remarkably violate the concept of justice. In considering
that reasonable and objective articles are effective as standards to
prevent and deal with church discords, it can be said that the
articles are a useful means for more reasonable management of
churches, not suppressing church activities. They should include the
contents to control absolute power and corruption of church
organizations. If conscientious management of church can not be
expected based on human nature, it is suggested that rather the

articles can protect churches and the members.

key words : church polity, non-legal association, Gesamteigentum,
judgement, judicial review, church schisms, church division, foundation,
revert of church property, articles of church, change of articles,

principle of decision by majority
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1887\ 9ol o]28 AlZE AT

24) BE 715ud 16417] ntE" FHo Ty ol% =Znl ey us]el Wil wIHES
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Augols) (NESH A5i BAF ol KWMA)E 20129 1€ 9¢ #A7|E3E £}
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stm o] wholi= dek MAA AFSE whofel 3] thE ojn]e] wolrt H Q). o]
dol= H3]o ws|E AHo|HHA g g oz wI(HHw]) e} A9 3)F
T ANEus](AGud]) 2 FEg weba ws)E shudA &3 BE

o]Fo| Xl shbd el dEdAleteltt, A EoA AEE uf o] golv EHAoE
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BRGrepS AR eR a9l arde] AWl 2 e R T
WEgor 7hx o 249 dlolof ofHE FATAA 2 How TS WAt
2 sy o5 o] gdA RS HHom EWHAor FAE v EAS oA
7= Edslal wIE He vER 2 = o=

=) il A2 Aus] Yoz "E
3= oW FHREA B2 g3tk e 1S FA 2 A4S B obd Al
39 £S5 48T AdHdle] £EdS MMrdes st dAgE o=
Aag] g qtAE 7 g QA H 426

5. WE: m|Fe|Ae] w3 EA e i =2

Shto] JfAlae] AeE 1884y 9Y 2099 42 g HwALe] QO R A
2hE) Ak, thaliQl 49 5o AR FEAF AuARQD AE 9=} 7helal HAF A AL

™
Q1 ohalAe Ak GRS A28) o5 FelN THhH HaAlERd 53 o

426) COORIE 20124 79 19o] w3l gee ARANGL shelinl "HAA ALY ol ek
TFANA ol Aol E e PGP PAZ A AT B e L T
op}, RAMAAN ANS PBHE Koz EAE @ Wl ohet A9 A9

E=ay
EHYE ANAAAAS Tl wle A5 wEA7E WAl "EEe] Aojw HI

u
) mele wQle] X917k Baslol wE A (e L AR ALE - Fel)e] glrk (B
Fas w AT8E F2)E FAS T Ak oledd FHCIE Wl WS okl A}

S . Tt
ol Al F8eh= AhdHde] ARG A% & Aol
427) ¥ 12079 719 E39193, "M iy st=Abe] ) | AAdEn E35, 2005,
199 1884 9¢ 20 F=u 3 HuALR =gk seo] 2~ & d#:ll(Horace Newton
Allen, Z5#, 1858-1932)2 W= H4=23 39 MuF sp&& wol S5 Asfo] o5 A
WALE 18839 10¥FE S AdfolA Essichrt shro® givh. o=l AuAle 1884
9¢ 14Y°l YAS (R AR Fslols
A AlFxzo E&sHA HAE LEllo] fJ=3k FA
2l %] wel AuAlR =shA] XSkTh e 9T FAMREY T (AR E Y=t
HAA G}, dale oA 20d et AR E
2 AT
428) Lo| olo] m= EFFZ3] o] Ar$-=(Horace Grant Underwood, 1859-1916)%} ]
== B7+2)3)¢] ol (Henry G. Appenzeller, 1858-1902) %A} 571 1885 4¥ 5
dof] J=atdet. zer} oful e FEIL QM A5d FAlY =k A (HlF) & A A
W 1884, 12)9 AR 48Fo] FolA HAzte] FAMY S A3sH e T

Age Betol HET 92wy diEe] SFATAe] Y7ol HetulA wgkeh, e
TSl QU SEw Qs ohM gy Rr Q1] gl SdelA oF AR AFIEA
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A AY =it 1861 H=3] e WdRsle] FdA B4R A% dw
AbEolth, R3S 1891l obAof Fhmel MwANE IhEsgith429) wlwre -
gupetel o] AHuEFoE dAWdes  dAstA sk 3l
(established church)& ¢14sA] ¢om w3 4L $yete v nf gloh
o] AR WA WEES w7 AP AE Al7]EhE dol

v gl ol Shrauldle] AA Y= A AERIZAE A 712 vlwuldle] A
Sh 3] 7h mste] ARR-F7] wljitol vt 430)

W= g rnh A e w3 JAl Zhedl w3l m Qg AP AIALY]
Helel A RS 49 AREES 222 k. SueA| Y] Aol gk
AEETte] WREAY AES vddt SHol YEAIRE Ax o w3 A4k
of tigk felEAgo] ool A waEA el ek APY Al w3 A4 A
ddEo] vk B AAZA A welH LA, AREArel ogk 22 (A]E) A,
te Ao 1 Axfel] ek A, w3] A9 dH A4 ol ol2ld EAR
BAe Bdg olojx]i o] IAH o7 Ao olojxtt oS it
5ol gharo] Wk T wp gl

15e] ZAg-ellA FudAls g Fagclor wo] gl7] wjie] Fuele]
i, 53] w3 AiEAel defiA At A dels F2 7 79 AR v
FoAZIYE. Al1e] A7l Watson Case(1871) A58 Kedroff Case(1952)714] €]
a1, A]2¢] A]7]& Presbyterian Church Case(1969)9144-E] Jones Case(1979)
7hA o]t 431 ml=o]] Qloj A wE| AL AW JHE ejE MEls 19472 I
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e
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fo o
o

d

=

Mg P49 A7IE 7IvkE] A ATt g o] FX] Rahal 49 13U F1¥ 3A dEo
HFZol zthrt g AT IAEIE 7tk 69 2099 AlEEe] EAste] g g3k X
gt 78 190l Aol =2tslA HA. ol = Hxe] dojs= AuAl HoA 4
= AAHAAE 9o #4357 98 19029 649 HE Elul AEEE H2sle] SXE 7
% oA E it Tt wle} FESt] A=A Hol A HAU

429) vl= F=ZuE 1891 HolE(Lewis Boyd Tate)9t Az1(William M. Junkin), =l
o]==(William D. Reynolds)E T¥3dte] 39S MuAdos dFstrh(aA4d,

Fodanololr], | WA 2004, 38-40H =),

430) "2AdeugRs] |9, | A gRS] F3], 19224, 1-29.

431) o] #&Ee] ME2 A, A= (S AR o 4o o)), wiHsh=E,
b Al 1985, 234 o]3), AXNH, AA se=8 541 old}: FEAKRETEHEHITEE B,
TaHAT A237], 1981, 39 o]gzl, "Fue] o] A9} FumEL o] &3 AT, 226

A olal Hz: ARH, AA =8, 55-56W; AWy "W AEA QoA n|
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ol tE EAaEE432) 24 P IHZ(Common law)de] HEIH AS
n)=ol AlEgh Aolth433) o] W= w3l gy A wwke] 7Y DAl 11 ]
o wek wEle] o]y o oA AkEA A ZAE F= HEloth434) o] HeEle
1871 WatsonAbzl #7435 0|4 AFuk A& o1} A4 FolA] WatsonAkzd
o] EF 93 (deference rule)S AR AlS W3 ALHEAAH] A ufd HEZA 2
S5o] 27t 19691e] HullAbzl Aol ofste] AWdgy oz 7=t o]
EAAERE o] Aol F4, adE ol wE YERA | AES HEll 549

3} FyolEolth £FUHe 187149 WatsonAlae] #4360l 28 Lhe}

4]

= gl W, TAR FEt T #1207, SA st ARl Ekd A, 2001, 10-119
°o|3tE .

432) o]F7, AA=F(AHAEYL FudAe] YEEA), 5148): 9= Craigdallie v.
Aikman, 3 Eng. Rep. 601 (H.L. 1813) AFAolA AHA3}w 11 Attorney General v.
Pearson, 36 Eng. Rep. 135(Ch. 1817) AbAclA S waaiEAge] sh4aS 93k
Az oz wae) AT 2 S BPATE RS w0l w2t Aol BAH o
2 ST olgelth. of of2e olahwl, wEANE 7197 Weteld AHelN wE
o melo] FA% wtE 9stel AgHdtka B glow, Ha olF WAlsH: AEEY
of EASA kol WAHow Ted Aol AAue] Qrha B 5 9lv) W] H
(Fgfgid) aslel lojA] AW E 7r=ate] Fi Qs Rud|7p AgAAA 9] welg o]
v At A fvta JIAGEE Afole A3 Aite AEge FREO I AR
gl Aujste] o]AstA " ghg. AAlsE W82 75 Harv. L. Rev.
1147(1962): 74 The Yale Law Journal 1115(1965) #=.

433) Dallin H. Oaks, Trust Doctrines in Church Controversies(Macon, Georgia:

Mercer University Press, 1984), p.33.

434) Common law ZAe] EAJAIEHE 7 A-8H HZxo 3722 Craigdallie v. Aikman
AFA(Craigdallie v. Aikman, 3 Eng. Rep. 601. H.L. 1813)¢]leH, & w7}
Attorney General v. Pearson AF7(Attorney General v. Pearson, 36 Eng. Rep.
135,(Ch. 1817): Notes, “Judicial Intervention in Disputes over the Use of
Church Property”, Harvard Law Review, Vol. 75, p. 1146(1962): #Ad, AA &
=i 56H Fx)oA SFHET)

435) Watson v. Jones, 80 U.S.(13 Wallace) 679(1872); AXA, A7 sko|=5& 614
olgl Fz; o)A, "Fule] Aol At Auitel #wekd, 2279 ©]8F FE: Lloyd
J. Lunceford, A Guide to Church Property Law: Theological, Constitutional
And Practical Considerations, Reformation Press, 2006, 208-2114.

436) Watson v. Jones AMAS &Y= dzste] Aoz FAE HeElg se] Watson
A olgta FE]- WA ws]o] & Aol dste] Helo] ol EF T nlolA &
FEF olgtaL ), o] EFUAL 19417] FREEE] 1960t 714 w3 AAHE Aol gk 7]
AR e FHE o]F= HE AlA FEoltt. ol wIAIHEA 3 APHAIALY
29 Ae]2(Leading Case)ZA] o] AR TA-L vl w3 ALHEAY L] APH AL - §1
o] ARHI Y} HE=2 Ao doe] wIAEAE HAG WA Aol e HAH
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A Al 1 ARAEL AT A
= wagAuele 35l QolA Ztel x =
AaAe A A4S Ak, meRdFAA, 2ol 9AEFY
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S AFT AL 187130 YEFY Watson v. Jones AFAo|AFEo|t}t, o], A
AR A FadAe] WREAD), F149): ZEZ welojgte] AW AHS 1
FEE BT e S ¢ SAGEY HUbg o]RomA  FEA|Mgo]|Roe] o
oA Egh 4ol o gt T AGE EFohe v Tole AEetA] ofs)
o] AT 3tk AAE UES Paul G. Kauper, "Church Autonomy and the
First; Watson v. Jones, 80 U. S.(13 Wallace) 679(1871, William W. Van
Alstyne, Fist, Amendment, 2nd ed., The Foundation Press Inc.(1995), p.1135:;
Kent Greenawalt, “Hand off! Civil Court Involvement in Conflict over
Religious Property”, Columbia Law Review, 1998, p.1843.

437) A3y A Al1F 71ExS EFde] uE glEAA AL Kedroff v. St.
Nicholas Cathedralrt7 (344 U.S. 94(1952) 224 1952\ Fw&ifiol 243 "AHAUZ
gatdgd o] AR 2 AFEE 98 2dnge) vgus]ele] EAd #3 Kedroff
Case°ltt, 19540l A 3o FE= lste] Ao 7tEdus|el e gus| e
TG ol% ¢ whel| &2y w3l EAelgt ¥ F Sl AUETeAuid e wEAlN A
HH Hrjobgd 3] Adas]oltt, HIAS HASgH JUFgaddele] a4l gidds A
ot E EaFnr ERERE Adyd AgFuE JuE wETH Y ek

E2ES A7Iste] tHRelzl Kedroff AR 2M Watson AR &7 2 Fof w3l

| 2 714 $4d= Frisi

438) Presbyterian Church AF1& Watson $HZo|A E540] e o)y ¢k 1477} A

% 79 gk Fee w3 A HEA o] Al AZIAl HATE Watson HE2 FAl AA|

o)l WEHA FA oL A7F wE] QoA =ASE YEo] dojul FEHUTL

A 1960 dd WEY HA ol oAl EAZ Q1% XA AHES w3|7F o= F

THA A A A olqrell oJslof =t =2 w3 U] o bR Qe oA AR A,

Hotalo| A o] FuPAL A7} A7 E o] wEE FA o] dAH o] o]y e A7t A o

AFZ)Eel 2 Al7)EE] AFRAALE BE A8l o] 24 HIUTE. E38] A1l 1969

B FAATY obd FERAA A &3 FRu3|A o dHAL, FR QMEE &St HE

ARl #ete] AAS spA; Aus]r) ol dee AAsA T wEll AlddEddA o

StAthE o2 AFZuTS GESIA WAL ALl EAl7E EH ARAIE o] ARxde]

o
>

o o
ool tob,

O

4o

aft ol i Lol Moo X

— 165 —



ik AlghEl S e A8 Aolth o] olEe] DA BAL Fagel s
o ALYAIAL glotA wefolgol el AR WS Heltn WAFoRH 7}
o

3¢l g glo] walel wAANPS DA FAATIL welH e KA 93he]

of Z yEht it} 440)
0% 19794 JonesHZAd A YEIG AXE AA) nj= 54
™

i PeRd 2EAH0 YUYl Rel Zua

=

e EFsto] ddsith= Ao 2 HE UiALggA| o] ALEAY LA FHE S
T Age® Yrta glow, FAS sdst=d o] AR wEAE HASA A
Esba 9ot

= A, w3l AeA M FAskL vk A A4S A 9%
[e]

of F1%A1713 Yok Mol 1 SHolth.a4D JonesAkie] WAl gl ol
1.

Presbyterian Church AFA¢|tH(Presbyterian Church in the United States v.
Mary Elizabeth Blue Hull Memorial Presbyterian Church, 393 U.S. 440(1969):
John E. Nowak, Ronald D. Rotunda & J. Nelson Young, Constitutional Law,
3rd ed., 1986, p.1091 f. =),

439) Lawrence H. Tribe, American Constitutional Law, 2nd ed. The Foundation
Press Inc.(1988), 14-11, 1234%W 3z oG], AA=ECAPE AR SudAe] Y72
A, 286 =,

440) Presbyterian Church in the United States v. Mary Elizabeth Blue Hull
Memorial Presbyterian Church, 393 U.S. 440(1969): ¥ #2428 FudA|el w3]e]
AFEAAL QlojA mE]olgo]Ze] YA wuld] fjFolgtm FAT O RN I} APEE<R
Hedo] w3le] wMYS LA aAA7Ia wol4 kS FA8] st A&skdd &
ALl 28 wiAldthE oA &5 Hdoz Frpst & AT ey T34 o o
3 FAH g AFHA gti(Lawrence H. Tribe, American Constitutional
Law, 2nd ed. The Foundation Press Inc.(1988), 14-11, p.1234; °]4xl, "Alyi#x}
Tk WEEA 286W). ol £ AL wlol uigt =7l wel B, F =7}
v w3 wele] &) A FHAAS FAAY A1 o|&A AN EH o Tl
AR w3le] wele] YA e YRS W] dyst dAE HriE 3 Q)

441) ARE, AA F9=F, 939 Aes-HEY, AA

i
rlo

, 10-114.



A= (constitutional principles)el %
= A7) Btk Blolv HullAkd el A
= & WHYY EAS o Fo] glo] %
SharpsburgAbzlol A= A4S WHA=F
A} (holding) & +=¥gle] A& o=M HEAe= 71 B
o] 443) JonesAtlo A= "dnubq o R FYolEe 7o dAHYAEY FIHTy
Azt o Ak S AR HAds
E4, JonesHANME Watson¥ 3, & Eo92>
= 9 FHHE 7l&o] oy, § HEe AUt ofel deolnR | FHRol
£ WA EAAAS 918 shuhe] s AWt ot} webA Presbyterian ¥

Aol ofste] Boln HAAEPEY) & e ek F she Ae)

v

AR e, we]dgA a2 e] Aelo|tt 445 HAE3gh niel o] Watson A o] 2
o] ARAHES At Aot 5718 22 JonesAHdo] 2a® FHWO 2] W
A3k mlol Ak, & MelE ARt B w22 FuEAe] AARE @

of & A7k A7 Hedl, oW kAl Al
terms) & ZAFSFojoF & Bul oz}, AR S| sty 9= EwA dol 3
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