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ABSTRACT

Legal Protection of Character focused on Game

Character and Avatar

Kim, Keum-Ju
Advisor : Prof. Han, Ji-young
Department of law

Graduate School of Chosun University

This study examined legal protection methods of characters centering on
the Copyright Act. In particular, a focus was given on characters on
online games and virtual reality, legal properties of games and Avatar
and formation of games in programs. To pay attention to new positions of
characters in Internet networks, the study introduced virtual reality,
understanding of the copyright act, and reiterative game formation

systems. They will be further explained in the following chapters:

Chapter 1 briefly described the background, purpose and range of the
study. In particular, it mentioned the current condition that a new focus is
given on usage of characters according to technological progress, game
characters which can give advantages to Korean economy and use of
characters in virtual reality.

Chapter 2 explained general meaning of characters, focusing on types of
characters for easy understanding of the main body as their legal
meanings are different according to whether characters are real, creative,

literary, visual, or original. Although some academic theories and the
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courts’ decision mentioned the concept of characters that they have
economic values such as customer absorption force and advertising effect,
it is only one of the properties and not a necessary condition for protection
of characters.

Chapter 3 introduced properties of copyrighted games suggested in
academic circles and precedents of Japan and U.S. in examining protection
of characters through other acts including the Copyright Act. For Japan,
in the 20th century, games and animation industry have been predominant
and it has been raised as a new country of character industry. However,
most of academic circles do not consider characters as independent works
and precedents have different opinions on them, but some precedents like
a judgement involving Miss Sajae which affirmed them deserves attention.
As the concept of ‘character right' was introduced, the same right as the
Copyright is sometimes recognized.

In the U.S., character markets are enormous and characters are
recognized as independent works themselves. Precedents affirm copyrights
of wvisual characters, but protection of literary characters is decided
according to a few standards of recognition. There are lots of judgement
standards, but if they can not be effectively protected in terms of
copyrights, they can be protected through publicity right, illegal
competition prevention act and dilution prevention.

Chapter 4 described online games and characters. Existing discussion on
legal protection of characters could not include all the cases involving
Avatar or game characters and discussion on online games and copyrights
mainly focused on clauses and criminal and civil cases. Therefore, this
chapter explained differences between Avatar and game characters and
existing characters and their legal protection. For discussion in terms of
the copyrights act, the study analysed the second works based on illegal

competition prevention and sale secret protection act and described



differences between online game items and Avatar items. In respect to
changes in using online games, previous discussion in terms of the
copyrights act hardly dealt with the relations with game users, but game
contents have been frequently created and new works within games are
formed. Originally, to look at the rights involving creating online game
items, users’ copyrights which were established within programs are
overlapped with program providers because users’ copyrights are parasitic
on programs’ copyrights. Then the study discussed legal protection of
Avatar and explained legal understanding of virtual reality using the
second life as an example and legal meaning of reality realized in virtual
reality.

Chapter 5 compared and analysed national theories on copyrights act of
characters and described summaries of precedents. Then precedents based
on negative and affirmative judgements were compared and the flow of
national courts and the cases were definitively examined. By considering
precedents on the cases of live recording of baseball games with
distinctive changes in judgements on game characters, the study examined
the judgement that “copyrights of characters shall be decided in
consideration of creative personality in visual representation, in which
individuality of creators shall be expressed.”

This study suggested an affirmative theory that virtual characters
should be considered as independent works based on character protection
which has been activated in Korea according to technological development
which enables cloud contents consumption along with acceleration of
multi&open platforms age, because others acts can not effectively cover
both the purpose of the copyrights act in terms of induction theory and
labor theory, and merchandised characters or character protection in
Internet networks.

Chapter 6 explained protection of characters based on other intellectual

_Vi_



property rights. Each protection condition was examined based on the
commercialization rights, the design protection act and illegal competition
prevention act and its advantages and disadvantages based on the acts
and rights were explained.

Chapter 7 emphasized the points of affirmative argument which recognizes
characters as independent works and themes of the study after carefully

examining problems in their protection through other acts.
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0 S5, Sz A Fa) Due ddeld AR, FEA 2@ UF 237, A
A2 2007d 7He s, S R-E91 s, 2007, 839,

71) Saban Entertainment, Inc. v. 222 World Corp., 865 F.Supp. 1047 (1994)

72 A4 AGE QelA] BAY AHEAS Agss duE Qe A v Bl
+ HIE vFupg2 ##|(Walt Disney Productions v. Air Pirates, 581 F.2d 751, 199
USPQ. 769 A9/®)oltt. arEe] Aelele] WA, ojato] FA e S AHEsH 35
e e 539 wsbtES wEuA, oL 29 %Xéo] (Fair Use)oll sfaivtar
Pugon), MF duaagae Adue] 44 SRS Adete Ay AAd U@
AAPE Ao Fow B § NYE} SYstel Wue] niHyel P2 ¥YF
3ot

73) Walt Disney Productions v. Air Pirates 581 F.2d 751, 199 US.P.Q. 769 (1978).
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Detective Comics v. Bruns Publications™ oA 3™l 7|8 H7}F HEH A
King Features Syndicate v. Fleischer™®o 4= TFa}7 8 H ‘Sparky 7}, In United
Feature Syndicate, Inc. v. Koons™®e| A& 71E9=" A2 EHE seitx] a1 A
A =g ‘Odie” AYH 7 2442 Re A var Atk

vk, Al Y FolM: w3 AYY, YAy EE o A
zZhgolle Jife] AR, AYHE, FA T AZA a4t oA a4t EFY
of &=, A& HaArdel Al of &2 AMAEY HIEWA olvh, AZFA A2}
=9 A WHE FHoke A7F Urh® ® A Al dE] A 2ol
A= A=A AFZ AdEgo] ool
American Broadcasting Companies, Inc. &2 4 A28t HAL 2421 AZE
Fol Fo AAES B ¥ FiEE BWrhe AAARe R xAzre] 49
of WAl = AR gEHow a1 AzHE st
F7Az ez dlaie Aztade)e] Aglew i WAE S rhal oA
Hare) A2 s Fd-E v H st Atk

F

glov} Warner Brothers, Inc. v.

3) oA Ay IR JlE

1)+ 7HA 71&

r
rTN
flo
9,
Ir
o
e
2
>
il
>

oNFA AYHI AAEHL AFLL F o
E 5B o Ax Aol 44U NEE W A} S

lo1th. “Well-developed character”®l| 3|Q3sl=%],/ o}l™ “Story being

.

2

Detective Comics v. Bruns Publications 111 F.2d 432, 45 U.S.P.Q. 291 (1940).
King Features Syndicate v. Fleischer, 299 F. 533, (1924)
In United Feature Syndicate, Inc. v. Koons, 817 F.Supp. 370, 28 USP.Q. 2d, (1993)

Alexander Lindey and Michael Landau, Lindey on Entertainment, Publ. & the Arts,

2011. 4(Database updated), §1:95. Special issues—Literary or cartoon characters.

78) e.5F N ARE A2@ A # (3 - Y 2003, 10, 23. A3 20025446
A", ﬁlﬁﬂﬁﬂ 2004 A3, A3, 2004, 619,

79) o4 AEY A HEe] AZEALS AAT 7 AR Y vEo] Hil ol AYHE

HEsH A BARE A& AP el o ¢ B ddolgbar di.
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2) Development Test

olix APE A$ 2 AYE ) A58

2B A A= Hew B3 Wt

AL Aol sEele] Pol AGH G2 & ) wzan Yol
JaA nEE & AGE} A AwEs

E
-
sF.2o.

=
% Ao BEg gon, 4rle
=)

AHHE AAA &9t e ddE S Eolok g "sbetar &)t

@D Nichols v. Universal Pictures Corp. AF7182)

Frofel 7Hg 3 ofd =gl 7Y Abole] whEd AT S B3 FEES 3HEE
F X9, 82 (Abie’s Irish Rose)@} %3} ‘The Cohens and The Kellys'® 1
AUl dHeol ‘ol AR JPREJA=I AHEHEY AREA A 7ol
HA F, T3] e FElo] pEE F RS RdAY] nkd A%
Aol oste] Bd Zlolxvh dvbd FEF o] AYH ofojr]ojo] E st
HE A g Aot

ol & Learned Hand&At+ Development TestE A& “FHElg <] 7
AT fow HE&4E AP K7 AHOow(The less developed the
characters, the less they can be copyrighted), 70 &7} AEstA EdEHH %
derE AYHeE ¥ & HEE B8 F kg ‘Character Development

Test'e] 713# L4=2 st

80) Sheldon, W. Halpem. Craig Allen Nard. Kenneth L. Port, Fundamentals of United
States Intelletual Property Law: Copyright, Patent, and Trademark, , Kluwer Law
International, 1999, p.39; ¥ Z, <ol 2 124 oA Afolg,

81) Sinicola v. Warner Bros., Inc., 948 F. Supp. 1176 (ED. N.Y. 1996).
82) Nichols v. Universal Pictures Corporation, 45 F.2d 119, 7 USP.Q. 84 (1930)
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HeEs A4 2 FAu-¢2A4 Rocky I, O, el
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A (Rl REEe ApAlg 2
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250 o ARVL A Aol ohe Ao
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3) The Story Being Told

“Story Being Told Test”t Sam Shade(1940) Absdor Hzx=z 5438
A, A9reEHYe Sid & Malty Krofft Television Productions, Inc. v.
McDonald” Corp3> AbgdolA g3 o Ald¥ o F o). o= ey} ‘Fi3]
HAVHE Aoeres B
He Aol Aol Bnaeg wE F dui(“Chracter really constitutes
the story being told.”)i= Z<ldl, AN EH7} AAZA AZFEAHL AL 5
UTHE AAE Holal AR, 2318 ARl AP e IAE Atdle

EETRD,

83) Anderson v. Stallone, Not Reported in F.Supp., 11 U.S.P.Q.2d 1161 (1989).

84) Warner Bros. Pictures v. Columbia Broadcasting System. 216 F.2d 945, 104 US.P.Q.
103, (1954)

85) Sid & Malty Krofft Television Productions, Inc. v. McDonald Corp,, 562 F.2d 1157, (1977).

86) 5%, &9 =1, 619,

87) olelgt 1&g o83l Aol o] A WA o] HEFHITT FAG ETA
o] 9ltk(Universal City Studio, Inc. v. Kamar Industries. Inc., Not Reported in F.Supp,
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@ Sam Shade AF7188)

Dashiel Hanmmett”} 2 "T2E}e] o], &= 1930 o] 242 fFo 2 3=
g3} TVel #3st @2]E Warner brothersAtel FEsFH AL, of7]e] FAUE

Hanmmett= CBS W&o T4AE 59 o&1 7/EHE AL @&
Gt ar(AAd ApAe] digt AFgo] o), CBS ®WE=2 % e ¥4
52 AF - vkl A HAk olo] dubEL WarnerAbZl SRk AP

HE A7 o
Being Told 2% "dA8}3ithk 7oA e] F2¢1-8¢1 Sam
T Fre oy wl w3 b ezt shuA ‘Al gk ¥
Frddvta sy o]
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NFoF = ARe 2MS ANT F 9% AolRa sk
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@ Adz=E= ALd

Ads Feot fAbg SARNEI AF AR vdrt Sk A el A
A Eodbe AYE7F 7 AAE AZEAGS ST A skl QLTEsY)
Sam Shade”]<Ee]l 171E RUvhal A A stHA % Story Being Told 7]&%}

573015 9] " A character delineation)”]5=] F 7}A] 715 RS o8 H

59 5 ke $ASAn,

1982 WL 1278, 217 ). I LOVE YOU ETgte &7 2207 s dujsts d9E &
ZFof strhar FAIBHAA, ETE “2 9439 F4o] HE 553} HEE 24
F3te] FAAQ A8kl FAESITE e WS ET g+ & Apdgol Zaka
Fall AYE S AL F2E gl slolehar shaA Az od AYY HH 9
B35 AA3HT

88) Warner Bros. Pictures v. Columbia Broadcasting System. 216 F.2d 945, (1954).

89) Metro-Goldwyn-Mayer, Inc. v. American Honda Motor Co., Inc. 900 F.Supp. 1278
(1995). “AP2x Herh BAHOF gam shade 2T Rocky$t © 7M7h 222 Sam
Shade 29| “story being told”oﬂ 93E A2 AHDY AEY BALY 7|Fd g3tE
Az o3 ReE 4 vt HASATh
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& B9, & oA &Kol eASE ule WA A4

sh dAo] fiHe Aoz HAEO] gtk 1¥lH o]H 3 HARICZE thE
MEE e} FRsle] AzEe] ExAS AAsy] sttt “siEEe] A
AE7) Ztom ZAe2 AzEe] Wyl How At AYstA 2d¥W
XdESE AEHe ¢ & B3E Ee F Aot AgEATY s
7NFEo R AFEAL AASE Development Testol = & 5= QhA]y], o
7ol ZFApdoe] i3 E oX 7y Aar, FErE FEe] BE U A vy o)
otk
o AE
MEE 7 AE, Auls AHy)s3 FdAde] e 4% I3 ¥ (Lanham

2 7]
Act) A43% (a)o o8 dxA U= =990, Midway
Mfg. Co. v. Dirkschreider® Ap#o4] W2 vlye AYide AHHE 4

Y2 RBasy

90) 49, AL 4A 42" 34
2004, 1604,

O1) A, “slsre] FIelE WEAR A5, ARVIAR 1000 AL, AR1el5491918), 1990, 507,

92) Midway Mfg. Co. v. Dirkschreider, 704 F.2d 1009, 218 U.S.P.Q. 791, (1983)

1%

al

1%

A 124, At ¥

£
re

:’7_

B>

_30_



At 54 AEFAL JAFAS QJushe Ao 244 2v(Secondary
Meaning) 2 53 thd glelo]
[

o] B He FAR AL AN FES =
AT St A4S AT FEZPE AF TAE w2 5 Aok

= an

A4d EUx 7

ALY 49 A AR A

olei

A
Hzx2 SddA AAHE | 212 19019 69 1999 73 9 SxgE

of Aol #e HEM, I} 1907 19 9¢ 9 vl U ARIAAES A
Zhgoll #gk HEMW ) oAk 1 FH 20039 9¥ 109 HEAF A 9] A=A
=3
H

4oHA Be

SoA AR e AR, B, FADPPDE 98 TAZL AP,

93) Gesetz betreffend das Urheberrecht an Werken der Literatur und der Tonkunst.
94) Gesetz betreffend das Urheberrecht an Werken der bildenden Kiinster und Photographie.

95) Gesetz zur Regelung des Urheberrechts in der Informaionsgesellschaft vom 10.
September 2003.
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96) Schricker/Loewenheim, a.a.0, Rdnr.158; AME=F, “SUAZGAHLY 4 E23)7, ATA
2+ 2002 THe s, St AAA s, 2002, 5ol A A1
97) BGH GRUR 1994, 206-207%.(Alcolix); ¥ 9] =&, 52Hel A A&

98) BGH GRUR 1994, 191-1929.(Asterix-Persiflagen : 54 ; BGH GRUR 1994, 206-207
 (Aleolix) ; BGH GRUR 1995, 47-48% (Rosaroter-Elefant); $]9] =% 534 Aol
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P Y AY B ST Al 22.1%E AAste] A9 40 =7
7V we e Aehar Irhioh den], da, sjelEy o 178 HHE

5 I
7FAaL glew ) F=ak A Qv =

= =rh 93 o o] x(Eidos) AbelAl
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o
H7F 2 AAZA] sk 3l =7 "os AN S | ES 0
g 16621 Brel A H (Licensing Act 1662), <91 o &HH(Statute of
Anne)& AA AAE HEUHES AYedar 19119 A2 W (Copyright Act
191D M Hz=2 A&do] #3] dd HES ek 1991d A2y
M= 22k HARlE 3RE A BEEFoR WEteleE s EdetE ¥4
o A (reproduction in a material form)ol "< # Z@o] vl
Agste] ALY AEZ U RI2AE vdslgon, 19889 A=, U
2}l w £ (CDPA:Copyright Designs and Patent Act 19884, 2001 7§4)
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