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ABSTRACT

A Study on the Status of Church Members and

Reversion of Church Property at Schism

So, Jae—Youl
Advisor : Prof. Park, Woon-Kil, Ph.D.
Department of Law

Graduate School of Chosun University

Associations are categorized into incorporated associations and unincorporated
associations according to the civil law, and this study involves churches that
belong to the latter and examines the status of members and reversion of the
property at schism of churches. By regulating that "in case members of a
unincorporated association possess property as aggregate, it shall be
Gesamteigentum” though it regulates the forms and contents of incorporated
associations”(Section 1, Article 275, Civil Law) in the incorporated association.
our present civil law on the reversion of church property formulates the special
system such as Gesamteigentum of the incorporated associations. When schism
occurs at church and a suit is attempted to solve it, the Supreme Court presents
a system of Gesamteigentum for a unincorporated association. ‘* Gesamteigentum ’
regulates that “its management and disposal shall depend on associations, and its
use and profits shall be given to members”. However, continuous schism is
occurring in the unincorporated associations due to the Gesamteigentum system
and its interpretation added confusion to the schism.

Therefore, this study examines to whom property has to be reverted and who

legally decides the reversion of the property when schism occurs.
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First, churches are categorized into the episcopal polity, preshyterial polity, and
congregational polity according to the political forms and we discuss the
understanding of churches according to the political forms, concepts of theological
meaning, laws and precedents on the legal nature of churches and their members
(Chapter 2).

Second, this study examines the transitional processes of precedents on the
reversion of church property in case of schism of churches. The Supreme Court
changed its legal principle Unanimously Agreed Verdict that had been maintained
for about 50 years. Therefore, this study discusses the transitional history of the
legal principles for 50 years.(Chapter 3).

Third, while theories and precedents on the recognition of the split of churches
are in sharp disagreement, the Supreme Court applied a legal principle that does
not accept split after the unanimously agreed verdict was made in 2006, though
it had recognized split of churches. We discuss theories with the different
opinions.(Chapter 4).

Fourth, according to the unanimously agreed verdict of the Supreme Court, it
decided Gesamteigentum of the members at the split in 2006, deciding not to
intervene in schism of churches. However, new precedents of the Supreme Court
discussed as follows: when members secede from their churches, they lose their
status as members and the property of church is reverted to the remaining
members as Gesamteigentum. And with the application of Section 1, Article 42
of the Civil Law, a requirement to be decided for the secession from churches or
change of the religious bodies and with the requirement satisfied with an
approval of more than 2/3 of members who have rights to decide, in case a
church secedes from its body or moves to another body, reversion of property of
the previous church shall belong to its remaining members (Chapter 5).

In conclusion, the court judges the nature of churches as the social
organizations legally and identifies the true nature of churches according to
general theories of the civil law to decide the reversion of church property.

However, the Supreme Court should let the internal conflicts of the property

_2_



reversion in religion be dealt with based on the judiciary judgement of the
Church Law. It is suspected whether the supreme court insisted that judgement
and decision by higher religious party carry no legal binding force and only local
churches are recognized as a legal unit to actively intervene in the management
of churches. The principle of separation of church from the state guaranteed by
the Constitution seems to begin collapsing by the judgement principle of the
Supreme Court. The Constitution of the higher religious party that specifies the
requirements of the collection and decision became meaningless in the reversion
of the property and revision of the constitution of religious bodies that is used as
norms of self-administration according to the judgement of the Supreme Court is
forced. As it is a result of identifying true nature of church law according to the
general theories of the civil law, it should be corrected.

That the remaining articles except those which consider incorporation as a
prerequisite by interpreting church property as Gesamteigentum of the
unincorporated association are applied is a contrary evidence that there is no
written regulation to be applied. So, it is assumed that its application is arbitrary,
random and not objective. This study suggests that the vague Gesamteigentum
system should be eliminated in the unincorporated association and its legislation
1s necessary according to the incorporated association. That is, to solve legal and
internal problems of the religious bodies, additional legislation to clearly organize

their structures and property is needed.

Keywords : church polity, schism of the church, split of a church, split of a
association, Gesamteigentum, joint ownership, congregational meeting,
incorporated association, unincorporated association, estate in trust, amendment of

judment legal principles of Supreme Court
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WS Ao A4 ApHAARe] tido] obdEhal wekal vk ] Wjae] AR AEL
= Aol obHth ol “mEle] HAL: =g AFAg Aola, e AN (HiET)ol
obd=, 2 TH@ENS AAY TARAE)T ZE AbEe FA(AR)F @ asle] wWuil
Tl Axel SFo) AW (RS FEs AW, AA A ABR); =] dAkeE 22 Ao
k1A Q

el WS dA oz HAete Aolth olAdL aRHe| §le &)
del w43 oF alakod Tagte =zt AAslE Aot} (]. A Hodge, Presbyterian
Law(1882), 279); “w3] AAL 422 Fste dolahr|ne) A, 48, 49 ou& 71zl
Zo1t}" (1. V. Dellen & M. Monsma, Church Order Commentary (1949), 2924).

WAL w3 TR FAAT et BEA L e /AP A A 2 AL
gjido] ol AAEHE A2 AAE F AR w3 BT ANASTDACNA wI A
S FEA ATE wlel A9l AV, wE U o=z ARG AapHe g futel)
O Ay £ g1 BAE 4AE d9E ud AYE FEee] A4S doA wI] A
AL FAZE dAE o B ld] gigk AapH-g AT Fofof sk ol iAo W
3] o et HETATE ST wtoln, A w3 UIF EAlEl sl eE w3 ofF
of &S F7] diolth FE YAl ket w37k 22 fAd riir Kol w3
Fodo AN = we BIAS AANHEA, w3let F7h SHAR 1982, 114%) #]=¢]
A5 A FRe w3 ALbEAAz ] ANYGEtA @3 sA-S w3 AA 7| He] A 2]
I n3)e] FARAE AEE 9] st Zrke O BA WA EES Hol dxn dvk 722F,
‘w3 AR glola] 4] o N(FFAnTERT A E=mT), WAL, 1985, 226-266 T
¥ 1967. 12. 18, 6791220282 (F 15-33, 51 375): 2t n3E =7H gelel Algtogael o
AR TEE zkaE GAE A e ol o w3e T A w3|9po] AAd QlojAal= ulE] 9
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A 27 w3)9} wele] W AA

shH, 1 Aol At v E= welol] YA gtk w3 E oldEA R g - wd]H

walsh A% - WH WA PA s 2e Bge grka 2ok welrt wen
& e v wsle] 94 - Fael ey ahzolch e We AR How walel o
H - F SEel wolsh BReh THBE Yol elste] sopr L walst
o FHIE ROkl AL FHolet & & Utk WA A% FAn 4N 4

N
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el
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T
=
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)
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gl AH(ERE 7ML Aok 5383] AlgAdd lojM e
U EAE e ARE ek 9T BAE 2 vk

ee a
2 Jh7le 479l folBg wden we Aoz uas et ok

INEEEREERE

asl® Ayl gole] “AA(Churchhyt H9oie] 7124 (kirche), 235 W=0] ‘7
H'(kirk) 2} A ¥1%E 3] 7o (the Byzantine Greek) ‘F 2|o} ' (kupraxn)oll 4] ko o]
oo oul= ‘FA L3P E uoth Al A dlAAAN SIEHA] G FA
A& wglo] gzl wesh wl(ug17) “ne] el ojef WERe A “o] ukalglo
U 3]l & Al-Algyr e w45sh o “‘as)els fols BT o FdAoH éxkAnola)

gla AREE AT} dlE Ao ékrAnoia)els B ‘H-E2 (to call)E 55k 2 Q(kadé

22) H. Bavinck, 718 ne]8h 44, 1911, 2969,
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WOl AR ol 2l @ (de-kakéw)l A FAH QY] olZ (A ToRFEEE A
Arke 2o 2 (kalbe)s Har, Adeityels Bae] Aot TN TonyE 2

dekehs olegel g A ek

7. AR A

srgolz ® goF AAE deo] g delo] e A 0074,
(Septuagint) o] 2kaL sh=H| F-0F S|E.g]o]o] ‘Tl o} ‘th ek thol& ‘ol S Ao (&
kAnota) 2 At wepA] oA AN wsE T 7le TRt ok

A7, 71 Qahal: 3%, Fa))olghs dol: ‘BEYror) Axsitl el e wa 9l
of 2 AMGgAdAE FEgR) R HAHAHE 163 9 1617 % 145 vl
29:1; disk 28'14; 302, 25, 31118, £~ 10014 5). %3k ‘3 (3 496, Al 2615), ‘o]l~etd F
3)'(4] 31:30), ‘ofz.eke] F3)'(Y1 16:3; 20:4), ‘shd e 3'(= 13D 9 22 TolZ 1d s
71% gk

=42 ‘ot (Edhah; 8%, F3))eHs @l ‘ofl= (X Asth s At A gtk o
ol 42 MGl ‘35T e R HAHAHE 12:3; 161 @ 83; 24145 ®1 3:7; 13:26;
14,36, 15:24; 7 919; 22:16; At 21:13). vei& ‘He'ghe 425 HAHJAHA] 77). FF
At o th = 22 ou|QI7E? ofu | ok oW 1712 oo tial (L. Berkhof)> 73t
& el ARl JIE Hi”, otk “olxetdl Wi Eo] 3| HSIAAY sk
Avt BAGlo] o] 2ehde] 2N E, B 1 UEAER FAAE AEE onet)a Wt
t}24)

it
5
12

T

23) ol Zel AN dakdnoia)ers o7k 7ol AHgHE7] Aol AAANAE olv] of §oiF ALg
813 9tk o] §olE AN AEAAT o ool eluli Wekelgo] e 1wl fof
of ofplz AbgER Aol ohlgt shibdat s Elsmskel B Sol4 shbdel MAES T

oz P2 ) wslsh B ojo|w AbgElol Ak ITH of oi7l WekelEL ofw o
B2 AR RETY mEdelE of RES thed) gol 7Sl gk
Adie 2k Aldie] ol AR sacdnota B ol MASe] 29 ERT. IAL AR

23 Qe BE Amoz FglEd 1 Aol %719 WES welol Bris A 9

e AT S B 2ok AP bl £oke mEHT F

|

: Ae 2ZE A 7Y gl diE A
2 IS A5 QAT Abgol 54 dE¢ oFE A @tele A
oA} (New Testament Wordbook, s.v. “ékrxAnota”, by William Barclay).

24) L. Berkhof, Systematic Theology (Eerdmans, 1974), 415%.
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Aol F aelql HvparAr et el g Alob 7t ek 3, AW (FA 9
ste¥, A erfEbe o] fmrt gk o
= 7E AN B e m mgeilrt Ee fuielel Sl Ay
olEfS flef 2ol Had AAlelr] s AHEHATE 62 1027, 2 121, 5 75). F&
"HH. Hoeksema)i= ©] ‘fAVtaA= Alok aslE 7He)7le Wae] opet fuidlee] A
3 W O ARE v Rolvhal it

A, ‘g ealoboltt. o] dol= '~ o2 RH Beuitteh= ofede] vt Sl o]
ol ARy Eede e shide] dER(EEE)Ee] Zde KR o &
o7} Alepd gl ARgEe1d wol= thEat 22 o 7HA AEE THevlE gk o
& 7F Bol= AHEHE AT

@ A3 (7 F®): o] dol= dwkxon dA A
32 ZHZ10H (8 510, 11; 11:25, 26; 4 11:18; 2

Aleiel ofdl T8 1Ee] ARle] Wl S A3 Fas Algehs do] dlEd o
Fag 7HA 2R 2E o7t AoGE 165 1A 1619 & 415 # 1:2). @ 9# A
3lo] B4 4 A el A= o AudEs T 2 ARSETHH 93D, @
HAHRL Fu3: o] ol A AAlelM Telaks PR asta dd Al
A gt oilE = HHow xAY EE A ZtEyIed ARSHEATHRA 10:32;
11:22; 1228). ©] w3 oWl 54 A3t 71 Ao de& 77l o] ofel A
Aol iz dwk wEE re)7led AFEEY. @ EaH FYas] npxute s Abgd
Aot el wol= 7 2EH QL ulelA, sk, W ofH My ekt g e
2 AFHIAY AFE AAT AEe] A dAE 7%?47]—5131 AHSEATHS 122, 23;
3:10; 3:2D).

FpaArel 2 Aol 2l QoA A T WAERA 3, AadE 71
71 “aglike] Bow AREEATHILA 1227 S 1:2223; & 1118). 4, ‘AdHe] A
(B, & shudel AR ez AgEdthad 316, 31 221, 22 @A 2:5). A,

ol AR o th( 4:26; 3] 12:22; Al 21:2). WA, K2le] 7)F I et (dA 315).

‘T FE L ByA ] ofH wI|QITEY o AR v Eatet o|HEe] &
= whvighol e A A8 FellA AlVE g Awolt o =

p=3
& At Aol sl v X asjoptR i HA A wIThal thHe

—|—‘

p
to
=
o
av)
s
rir
ol
N
re
H1
o Job it m
o 2

)

=

jub)

g

_

#]

LI

2

ot nE

25) H. Hoeksema, Reformed Dogmatics (Crand Rapids, 1976), 56394,
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o2 wzlel oA mH HE TIEolA HALL, FA=ol FE w3 AlFA
(criterium)e] H At o] A FE w3lef Ao} 7 LS 93 F2dA 2 =1,
a2 A3 w3le Z AEske Fufe] dE yoHA {3tk
ZREAVBENI]E BrplEE Ay HAAS A<l oA 2] ek B EV(L.
Boettner)= T3t Zo] 2uprhEd el wsle] HdE vugith “oIs] wajA ‘2wt
7H&¥ (Roman Catholic)®] k= &0+
S 5eshal ‘ZRP(Roman)olehs W2 554 <
2ol zHEo] ofyiu EZRHAREEOL ZREHAVEES w3}
(Universal) %+ X332} (Catholic) Y& =
MR g T BEAdS A gk gEle A
Tk 58 2ulus]rt 9l 3ol Ad®o] lvhar et} "26)
7FE sy ALy BE wsle] o 7bA] Hadl Has|ef A Hus]lE ¢4t
vlefell lojA melEAlE g el
= = agargIvte® AT Fde 74 B A]]
3|24 shbdrbe] ofrl Aol oo whaf ZhEHolAe] RHA NI wERe] FAR
8, 2z ARl wEga ALEEe] AR FuE st A kHE 2ul 7hE
Hus] ZA7E frde] BHusle} drh A9l sfAadA s e A7fETE
10 % sk wehs ek 1 aidhe] A sl ] AFolr). ol wkato] ylEEnl3
M= FaLol] &ste] A r¥e w5 A Gus|efar Hrk

. Hﬂ ik
WIPH o2 W “shpdo] gk FollA s Hohal ASR JUES Fehl
8ok AEE el sAuY ARl AEsk] shubd el asle, olRe) wole, AdH
o dojet A3t At o] Fo w=re] Ay 1 WAL AFI Fsje L vk
o3t us]E 7 Aol A P Al “elE Werkar §A
B3 2 A Ee] dAT AaelA 1 AR Flste] shubds Aulishy A4St
atar, oleee] vels Sely] flste] Aol wEF &
T, A7 Qs F% AR 3 HEd o5 A wslel a 3Hrhs)

26) Loraine Boettner, Roman Catholicism(Baker, 1877), 234.
27) gt g =3 (e3) 5, AA A2G A1z
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vt F=us] A (Presbyterian)39)
e AAe del@E 59z @ w3l A0 F FusFe
(Presbyterianism)4l) & 3z H;s}

al
= AR A 3R ok 5l

AFAANY 2EHA el BaEe) AAE s

Q
23 QAL 5L AEAA st Folzl Azt Aede AR mAATe 28

A AA, BlsAA stoll A Folxl WAk V|EdE AT BAgst o dAAE MR
o skl Mz AASH fhem 23tk 7S ol R ik oA Y & AAE SE
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A sl M Adgow wsle) AvjRelE i, wsle) A% ANE §A8) Ut
o
gz AN wele] 2% Awsle, &
Pol 4RI 7F e wle AR AL

A& wslol 9tk F28) AAE 38AS e dhd) wEe AU 3

38) BEE, AAA, 111-1139.

39) FEAA AP 4471 dell ol wAg v ISl wdo] A olEFU FAAY =
2g9 FE Bl od o el fAHIAeH, 164719 FTwFA & ZRI(John Calvin,
1500-1564) e &5t AdA=oe] FEHIJTE 7 F G5, 2IEWNE, dHs, 29n 7
=Y, 2o FTuEASe oF 7 A W] A Y= QPP o5
Y "9l dolzglglol e g, o] ASME FEns|etn EeAH, A AAel 50005 4
ol o] AAE 71A 3 drh

40) ¥+, AAA, 1109,

41) A5E, Negus] Ax4A4, FAgSuEdS, 1992, 2619,

230 (presbyterianism) @ ol 1644 FA 22 (George  Gillespie) 7} £
“Recrimination” oA A &o= 2o HARE AR A=A A3 A A DA vl SHE, ol 2E
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P4 5 TBHA Aotk
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Azt oA 9 V| EA)E TR e gl Q) APl ARFE S]] ©

sfo] 7 AVE AT 07 ARG W, AWEAL HALHA Akl Slste] e

A7) o1, WMEH, el 2009, 2174,

48) T, MWFH (R 1), 1239,

49) Abehgele SATRY BHS GYs] g BFSE Bl FAAS ¥elE S99 <l
EEEL

AelozA AelqA e YA Aol ohle AS] JlwomA BT Aol Agws
AME A LdomA] o A9} wele] B Azpy el Brkel ey, HAM, 2197),
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