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ABSTRACT

A Study on the Same Offense

Jeon, Myung-Gil
Advisor : Prof. Kim, Jong—Goo, Ph.D
Department of Law

Graduate School of Chosun University

According to dynamic and developmental nature of Criminal Procedure
Code, a charge may be changed into factual and legal as a case progresses.
So judging identity of a charge is considered as important.

Identity of charges in the Law of Criminal Procedure involves in effect of
prosecution, limit to change of a written arraignment, objective range of Res
judicata, and preliminary and optional statement of charges. In particular, an
issue if the range of the court is identical to the effect range of double
jeopardy is presented. The range of subjects to be judged and the effect
range of double jeopardy that are opposite ideas with effects of inverse
proportion bring opposite effects to two ideas of ' defensive gains of the

r

accused’ and’ positive truth finding’ or ' realization of criminal justice’ . If
the range of subjects to be judged is broader than that the effect range of
double jeopardy, it may meet an idea of positive truth finding more, but the
effect of double jeopardy decreases, which brings somewhat disadvantageous

results to defensive interests. However, if the effect range of double

jeopardy 1is broader than the range of subjects to be judged, it is



advantageous to defensive interests of the accused, but less effect will be
given to positive truth finding. In criminal procedures, conflicts between
interest of the accused, legal stability, positive truth or idea of justice
should be coordinated. The written arraignment change system should have
wider range in that it 1s designed to guaranty defensive right of the
accused and secure case economy while pursuing actual justice. The range
of Res judicata should be intended to protect interests of the accused, but
its range should be somewhat limited so actual justice may not retreat.

Prosecuting against part of a crime based on Prinzip der Unteilbarkeit des
Prozesgegenstandes have effect on whole crime and the court must allow
change of written arraignment when identity of charges is not damaged. If
so, whether whole crime that ent when id has an effect on or identity of
charges as the range change of written arraignment is allowed is a case id
histot ois a factual en arid hasmust be differentiated fntm identity of
ctmposition or illegal content. As the written arraignment change system i1s
designed to guaranty defensive right of the accused and sivoke the right of
ht oer punisho, whedecreasing the range by limiting identity of natustemf
crime or illegality makes the system meaningless. Therefore, identity of
charges should be judged in a natural and omni-legal perspective based on
the Basic Fact Identity Theory.

However, if the range of double jeopardy depends on the Basic Fact
Identity Theory, it may violate the idea of criminal justice realization as it
is too broad. Criminal justice may be ignored by protecting the rights of
the accused excessively.

However, for the Identical Factor Theory the Supreme Court of the United
States adopts, as the range identity of charges is recognized as too small,

rights of the accused is not protected sufficiently.

,ii,



Therefore, in judging identity, normative factors should be considered for
realization of justice and specific validity, which limits the range of Res

judicata.
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AL A= "AdRRel 71 AlE FHEE"(die in der Anklage bezeichnete Tat)<]
ojule]  #ate]l =deol AujHA A diyEe] #A#He ols AY
(Lebensauffassung)ell w2} HAR S 2 HolM (natiirliche Auffassung) tHE
B YA BRReR shuel Hffeletal & g v BN AR HE
(ein historisches oder konkretes Vorkommnis)S& ©JW|3taL, of 7|0l &= & /dol
ZIAE AME T fEE BE EESE(Lebensvorgang) 7t ZEEY 1 R

By EAER e A sk} 122)

ae i B RS FEold waAte] TEIN EZRel odte] z¢-=
Rqom g ) AEiERSEE(allgemeine Lebenserfahrung)oll 2|&}e] o] & 7433}
st ghvh =, AdwbA Al whe} ke BElp HiEE ddee d
o] Bl Pvkal

120) EL4d4W A1HZE [Umfang der Untersuchung] (1) Die Untersuchung und Entscheidung
erstreckt sich nur auf die in der Klage bezeichnete Tat und auf die durch die Klage
beschuldigten Personen. (A2 ¢} A Fagdd TAE Az s]aigld] gqisjaer 7 g2s
v Zt}h)

121) 5ddaW A264% [Gegenstand des Urteil]l (1) Gegenstand des Urteilsfindung ist die in
der Anklage bezeichnete Tat, wie sie nach dem Ergebnis der Verhandlung darstellt, (22
g T2 VAE AR oEA AEe Aol ue} JEdth)

122) Roxin, Strafverfahrensrecht, 4.Aufl.,, 1985, S.124.; Peters, StrafprozeB, 22.Aufl, 1991, S.506.
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G2 W AFY e Aoy &Y A - HAMS (einheitliche-geschichtliche)

2 Bgol= sfhke] Hffolekal gk

w4 (fortge —setzte Handlung) S A4 E W9 Eo] sl A3
7 o)u]F A A (eine soziale Sinneinheit)S 7FA 22 AFA b FHfolga
B} 123)

ol¢} o (A Tt (natiirliche Auffassung)S = AL AEH A)155%
A2 A6z A2FD ] FHA Mol ZAE T v S5 WA ¥
He AL doAM AEH APl FANAAA 7127 A fFpko] B
ko] TEHA evhe A AR el He RS 5A T FIEREK
ol o] AL #Iel Aolehe A evlsta Ur] wEolth

A A ERMEET skl Aol [ #HEE AUAA Y
st AE vlFAedA R kel HAE(Tav/lEs THEMHadnlung) 7ld o2 =
AFAs07t e AFAe TS A9V dddl S8 Bt

AAsvta got a¥la fTEE—ME(Handlungseinheit) ¥ 1748 Bk
(Hadnlungsmehrheit)S ZAslE 7|£2 % (759 E M (Alterna —tivitat der

123) Peters, a.a.0., S.511.
124) ELd&sW #1555 [Umfang der Untersuchung] (2) Imnerhalb dieser Grenzen sind die

Gerichte zu einer selbstandigen Tatigkeit berechtigt und verpflichtet ; insbesondere sind sie

bei Anwendung des Strafegesetzes an die gestellen Antrige nicht gebunden.
125) EY8 AT #2645 [Gegenstand des Urteil]l (2) Das Gericht ist an die Beurteilung der

Tat, die dem BeschluB iber die Eroffnung des Hauptverfahrens zugrunde liegt, nicht

gebundern,
126) Schéneborn, Alternativitit der Handlungsvorginge als Kriterium des strafprozessualen

Tatbegriffs, Monatsschrift fiir Deutsches Recht, 1974 5.529.

_59_



Handlungsvorgange)= A A &1 1 t}120)

9l Aol o8t =7tEHE AL FaAbAe]l A sigetal o, FF
g gl wASER o [A-Ms Add doAME [THE L st of
3tal 175 K E{E(Handlungsunwert) ] [A—§E:7kA] Q.73 whapA] 97| &4

& Ao FA4E UR g4 Ada.
o kG e H ARG
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Kadeckat &34 2ol
RAE Aol Aol AT gt F ARgide FaAVE g9 B
T L9 5t (die Summe alle Unrecht)®}al ghr}128)
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Schwingeol] lolA AL FdAdold TR H—MH EHEREFEY WS

Gk Aolghal jhr129)

127) Schéneborn, a.a.0., S.535.
128) Bertel, Die Identitat der Tat, 1970, S.53.
129) Bertel, a.a.0., S.55.
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o]l A3 FEH 54 /M4 "dar) glva 4 ohi

130) /NEF, FIRRRIAER, 1954, 110,
131) 1BIRE, ek &ﬂﬁﬁ( TEThR), 1981, 1509,
132) [#RE, F#8s, 1519,
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=, 9 A AR EAEH VE2RAMe AMdA SHs EdE |
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Sarbd el HER MfES FRsHEA, AAReE vaijle] olejs =3etr] et
of Aol MA7F FFoHA FaHAM= St Aol vk
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el B AES SASks SREA S SESAR vlus s gide] #E
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(3) MBI

FaAtae Aol whel MBS HBMR0EA sefasua AL

A U SAT Ao wA Gl el rhin

133) ERE, mifRE, 1514,

134) A=31A 8 71 (Leithildtatbestand) & Beling®] 14 8.710] 204 L}2 Lojolt}, ojAL B
AT AR388 ddAdodE ¥Hee wdEo, A8 HaRHd g ded A
Z=gsgolgte Aolt) Belingd] 7871018 AHA- B Holgt F 717 3AE EHOE
2Fat 9lt} (Beling, Die Lehre vom Tatbestand, 1930, S.4f)

_62_



dAR WA Gt TheAdol e AemA Al ofste] &
3 ARdo] AFrFEOIY. uhet

3 3
A ATFHES oEF WAL A4 WEH AN FFH Lol

Qgevtn #h

9 sl oSk AsiEe] Aol ARHolE FA HAEMS
Aol glvbl FAMe BRI wRol MEEES AXD = Sa shi
A WHEHLERY 9F02 B & Ak

v ER ims JEREo R Sh= B

135) &H, FIFRRAE(EThY, 1984, 133~134W.
136) M, FIFaRaALE, 1958, 1387 of 3}



(2) mlkErryilkse i —3E

e RS o] BE ASH wdd Fe4e Eew FaA
of B ol wrastolol Btk AswA FHpol olshe] Fw ek
4o mIpEEl N AFSIF Bl 2 Aol N ienmEt A%

o
£
>

M1

o},
Wepd FaAAe] Bge pHade] §A @b TxE "AQe glo

o, EhE MRS 4A Aot ohd AlEA

glehel Fa @el7} ofjet Aele] wlgo

i
rr
¥
i
&
it
i}
)
kD
=
o
v

(3) LR FHF R

HERER e 9 WANA EREEE FoR FirAA FY
e AER AN ke o]tk

2% i ARl TAE EEEFEREHEY VIeos veofsta ¥arcle]l 4A

O

137) 445, FFahanizatzs, 130,
138) K, FIFRREADIEEANE, 1980, 232~233%.
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