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ABSTRACT

A Study on the Comparative negligence
- Focus on the tort(Art. §763) -

Noh, Hoe-Seung
Advisor : Prof. Kang, Shin—-Woong
Department of Law,

Graduate School of Chosun University

1. According to §396 Korean Code Civil, (Compansatio Culpae)
If there has been any fault on the part of the obligee in regard
to the non-performance of the obligation, the court shall take it
into account in determining the liability for and assessing the
amount of damages. The provision of Article 396 shall be
mutatis mutandis to claim for damages caused by an unlawful
act(§763).

This provision(§763) has many legal interpretational problems.
It is so especially on necessary condition of comparative

negligence.

2. This paper has attempted at comparative and literature
study on American, Japanese, Korean legal system to solve this

problems.



3. Interpretational problem includes :

(1) Ability of plaintiff(sufferer) for comparative negligence,

(2) Legal significance of plaintiff’s fault,

(3) Is it possible plaintiff’s physical factor to be an object of
comparative negligence? How should be legal effect when third
part’s conduct or an accident had been intervened in occurrence
of damage?

(4) Does it could be comparative negligence in spite of
defendant(wrongdoer) having done an unlawful act intentionally
or in malice?

(5) In area of liability without negligence, that is, in sphere of
strict reliability, Is it possible comparative negligence?

(6) Is Plaintiff”s side(closest associates) to be recognized to
what extant?

(7) Could causal relation between plaintiff’s fault and damage
be fulfilled only with a conditional relation, or does it still more

need a considerable relation?

4. Conclusions:

(1) It needs lower intellectual level(ability), that is, ability of
reasonable judgement, in compansatio culpae than ability of
reliability of offender in tort. There isn’t a substantial standard
of distinction between ability of reasonable judgement and
ability of reliability in tort. It is only insisted upon age of
plaintiff as a formal standard. It has used to substituted liability



of supervisor for this ability in case lacks ability of reasonable
judgement in plaintiff.

(2) Concept of plaintiff’s fault is different meaning compared
with offender’s negligence in legal theory. But this concept in
Korean judicial case would be treated without a big
discrimination in spite of conceptional distinction.

(3) Plaintiff’s physical factor should not be object of
comparative negligence. Neither third part’s conduct nor an
accident. it is not implied a plaintiff’'s fault.

But as it is inequitable to judge without considering such a
circumstances, these factors should be taken into account at
step of damage assessment.

(4) In an unlawful act intentionally or in malice could be
considered comparative negligence. Legal relation can be broken
off in case of intentional wrongdoing generally but always it is
not so. Therefore plaintiff himself should bear the responsibility
of his fault.

(5) In sphere of strict liability should be considered
comparative negligence. otherwise defendant has to act on his
own responsibility about fault of another person. It needs no
repetition here that is unfair.

(6) Plaintiff”s side(closest associates) should not be recognized
widely unless other provision. Especially it should be denied
between husband and wife, in legal or in illegal spouse.

(7) Causal relation between plaintiff’s fault and damage could
be fulfilled only with a conditional relation. Looking-method on
legal relation is generally a behind-observation. This point can
be different from Looking—-method on negligence standardizing



at that time of unlawful act. Subject of behind-observation
method is a judge in charge in lawsuit. It doesn’t make a big
differentiation compared with theory of considerable relation.

Key words - comparative negligence, plaintiff’s fault, plaintiff’s physical factor,
unlawful act intentionally or in malice, ability of reasonable judgement.
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3 ® ﬂ u —_— =3 ﬂ I3 ﬂ_OI : — =0 o & ﬂu — L X = mN = N NE
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o
So] AFAAE WA FASk & Aoy, = seiAe] FAS 1 AwA

9 5}5}of oﬂ’ﬁ Hor 3 ﬁow‘r% e 898 447 YuAe T

(1) A A

Aol vistel Wa AREYE, ATl G A o)A FHa YA wate]
%ol T4S sn Aok YRWW A8zl CATRolgol wate] Aol
Bgol g Wt ARAE Sl AY % T FAL FPl olF WA
ofof @k, 1 FASE QAx, FW ATRE A2FeIA SAsAel HAol Qi
Wele Anrt Eaudel 4 gl oF FAT & ek, 3w FAsH ek
Argel WA Yot (Aol @, 2 FAFI(AIBR), BW B

o
oA = FAATRE A2HFAA AAGANA A4 EHMFEAS 4
ol oA Fakel Aot gink. ol dalAe] HAS FAT A% A &
sl gAY 5 e
Atk A6 EF ] B dstel TR = Ark, 2 HolelA #A
o FH o Rs el AyAgelolx] AsiAelA ol dgelw olF FAs
A Tk o= ATHolgAe) wrk BHANAYL o Fasl wu ke

ola, &GN AAE FAsE AL A

g

=

45) MIFAZ K, SEEAEF RS Tam(1984), 3441
46) S Al 1961(0EA 36). 1. 24(KAE 1548 19% 351dD).
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BolavbEzl J2e A AR e 2ol A
shaL QlTh “RBHT E Aol wate] FAR Aol JEET} Qi weli Al
ol el o] % AABT sholA Aol AA dt o

AL A Ao 28y EHPAAdA dallA = S A Fa o

o5

7

oz

¢

Al Yol B AuFPOR ¥ Wy A2 TN AP Ak
ool Ta) e 71299 WA Wt thedt ge ol fm B 749 A
g sAdA0R AFdsith F, dshate] el sl AT Lol AT

Zbafl AFe] Al wpo] Aol AT} U AololA, Fral Az HMAS BshA
O Ao Bxol AL /U AL Qo] YA Folu, 93y HzE Zow

A7) JJFE, R - AR TREL(199%), 2631,

48) I, A, 263,

49) I, &AM, 2641,

50) &5, =AY FAA N B A, Hed HAREE =, 1995, plbellA 28
51) &, AA=E, pl6olA Q18-

52) Wil SEAATR D A (1985), 376if.
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Qs SR AstwAt 9 Ao ol Wl A FAE el
A& AAstelok drka ek
MAZAINA AU A g, 7 olRE BEE AR

of Lot £ Afole] ApdAL] FAZ bt Mk kRS el JE ApA

wosgs] Wiel ok, Bael MMl watel AAEe ool AXx A
b7 WEoIlThE Wk @A Awel BEME HAPA ZAE A
el g Wb MEE o] ohuehis ARWH JERAEY FFe

sse] A9l st 7Q1e S shalAe] Wik Atolel A3tEATL glo]
A R A wig Aol glvka k) whaelebs Aol A Mgk A 1L
= siAel A A elehE WolE Agstelw, aAle WslRtel (FEE olvisha,
S9sts] A7t k] 92 AL AWOT s A ohgtm FThH

% % B

(1) # &

e RERAA s S5sith vl A AA Rl = ZA Yro
27FA]  wFale]  Qle=dl, 7193 9 F (contributory  negligence) ¥} W] L3} 9] #
(comparative negligence)5o] 7lolt}, A= £sie] LA AT Y] &) A}
| Aol A= AFol 1A FEel dAgle] Eaui A o] ot 1A H A
B glolw, Sxb= Ttefatel wsabe] dd S wlaste] 1o H[gof whet rhafxpet
A2} Apolo] EFaE FHlste WA o RA g2 WA RAFAA =S} fFAFS

)

LA

AxpHoz AHE o, 2047 & AAE vEe duge

B=)

ARG AA = =AM

53) &2, AA=E, pl6olA 8.

54) AREIER, ETREE(1990), 3841,

55) FRESIR, AAM, 3840 KAERHE, TR OMIREET ), HEREEOME LB E(01990), 334
I,

56) RABHE, AR, 3841 5 AREIER, AN, 384,
wste] e @ s el ANt WADHA, JRAAE AFW07), pplod-15.5 T2
dxaluid e pel ugE Se9s.

57)
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71 abd = o] AAgH e Witk 2 20417] Fuke] sojek de el of s A

Aol ofsiM waapd el Fo] oldol AP OoRHN, AT dF 29
ot 7)o kA= o] FA I vk T vmEge] vk dH o= thA
2] Rl A GAA S} FARRE A a9 H 3 oy fP e A

S$A970] g, o] Fi ¥ AL Astn 9ok

(2) 7] %2 (contributory negligence)®] <3

n4a g

7l 2ol Mde 1809 9= A<l Butterfield v. Forrester A}Fz158)9]]
I 7198 Fa gtk AbA S i (Butterfield)7F 2 E wet 28 gal 7bEdH ¥
I (Forrester)7} 2o #oES AXslolx Aarp Ynlste] AsiES A & A
Qo] ths9) o] AbAS AZIE FrHol oA =T xR =dHAT. ol T

53) 11 East 60, 103 Eng. Rep. 926(King’'s Bench, 1809)

59) Derbyel Al #&teizl Bayley. J #AFe] FA2 Mad AdolA O 3|37t EA] g% 2o E=2 T}
Jal de 29 H& 1A47] 98 22 W £ ﬂr% Adout 2= Aol AT & YA Fol
3 o] ARl EREEY stRAdeA HE Fole A, @ Y1t o] AR ARAL FaddA ER EXA
TEAE TR e RO A A 25S WE)7] AlFsEE o 1000ks Aol 4] Aol
S AT F dS AEEe e 899 g ANTE A, @ Yt EE 3“5] A WY e
opul o &S WAst RS W ¢ S E At EE v ARA Be vkl HdiE
skA] Kstal wdle] &S PC’% gt A3 A JElE g A, @ 1 FAo duvt s Ho
ceAC HE e d 5
=

Mo &3 i o

_, ofr

ECE
olRlE S I Bayley A WAQ5D] 92 37} geldeln uALe o8 s
A gohig A2 A9E Aolek A, Ud Wl Gk A Felalns
S opl@ A wyel A e 3 3

F8 Bkt AL g, 1 $a0 JAS WY Syl 9
< Zolgta @’\]O}MJ— A LES 01315} Ao wel FaL A4 BAS shnh

Serjeant(at law) Vaughana ©]2]3t HAS ARsta, A2 HEE a7stes 45 A, oo
| Alghe] ERE 7FR 4 SUTE o]"l‘\_, H & T2 AlgEo] 9 A 4§ Efarbd skl
AY7p71E AR 22 Qs o] Zo] dolAAl Ha, U7t gellA HolA A fod, U= A5S Al
g =TT o R 1) S e Fa B o J?’_A](Bullers Ni. Pri.) 26(a)& %0}04 ARRAE 77
sto] & AL FAIA T Serjeant King’s Bench®] W3¢ 0 2 Barrister 2t} 4919 /ld o2 1846
A7kA] Court of Common Pleas(AWl 2+ 25434 HEAS 543,

olo] tiste] Lord Elenborough C. J.& 44 v+ ofujdk Algho] A Astal B Aol FAHQl
FAE tepA Serhd, 1 AFES tE Abgre] e ofste] wrEolxl AoEe] A7 do ]#’ a
AL gotA Zd Aol g Algho] AelA AXHUTE AH= WFor e e vbe A$e
stojetsE 27lo] I ARS dste] 192 e dEle U8 A d9E d8dTe A O]"/]ﬂr.
o] e AP il Apalel] tigh Fojojf fuks F43 4 gl I e 9fste] Z

|

N

)
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7o A vl e 18249 Smith v. Smitht0) A A S =389,
I F u$ wE £52 Wgyoe] 507 5 A9 District of Columbial A% Al
SHATOD o] o i o] v el A&E] B Al A=
thekdt Aol gAloy F2 194171 2 Yael tid HIAQA widdEe g
e I dder weta gtk yoprp ojatd 92 Ry AR
(pleading) 7'4]11]94 A Fabgelets A= vk 425 d2H(pleading) ) A8}
MM = FAAE S FaE AEE tiste] “o” “ofy kit wafof 3}5’—
A WYz EfAAE st AY obyd widS dAe oA SAY ek
7F oty ¥ 24 (All-or-nothing)®] ¥4 S stofof s17] wjZo]etal g6
SHH, 7]l @A o] “4ff e o] E7(All-or-nothing)7F YU 7FSshthe H]

| diste] o] HelE Sxste JFdAAE dies A7 fRd e st
A- S Wolop iy o Ao A5 WAGtofof ALY, dare] 3ol o
o] }AHS AFe =M o
A Fde 5o AW gt

UM

&

«
=
Lo

B 23 Y2l (proximate cause)©] & A

) 7] o] A e

71332 (contributory negligence)ol & EH & 919 F|ajx7F AAlel Al BT &

A& WA Astel aFHE ANE AAU A BLOEA STt §

ol s ATste AS sttt GuldA = B A 9 AFodA e

Al Aol QoW ZrefixtE WA ZA widS A WA FAstL A=

CSlaE 93 e e GUAE o §Fth

o] AJs WA F= AERZRA HFY Qd(assumption of risk)7} A=

i ool Wi o AR WA Fi A WA A Aae] BAL e
| BAGE FoIE A A A AL Ab] Aol HAAL FAF G T F
A B BFoE Agolopt o Aol WAT 4 Qi Aolteba BAHUA 9 F2E 71745
o] 71 dolEo] JuHAlY HEE EFAUH

60) 19 Mass. (2 Pick.) 621 (1824).

61) Christopher J. Robinette & Paul G. Sherland, Contributory or Comparative: Which Is the Optimal
Negligence Rule?, 24 N. III. U. L. Rev. 41, p.41. (2003).

62) ] W_Wade WK_Crawford_Jr_& JI._Ryder, Rr. BlU]A] BB Hol e vzt 37 &4 n|
], 41 Tenn. L. Rev. 423(1974), pp.424-425.
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W I TE AdsE slelaat gelst qdvk. 3]
Qo] Ek Fele|elutele] wate] sejabe fa Aol o

_\";l
fuie]
o
_\"i
Jo
ofo
o
lo
=
=
oft
oft
N
HN
l 1 o
it
N
2
_\'1_14
>
o
=]
ol
ol
rlr
=
o
o
2 N
fru

@ AR A QI AA ] WYk 7| U2 FF A8Hrt whef, e 7]
of thalel @A <A (but for cause)’} YA 13k
Z1ol Q@ <l(substantial factor)o] oty Yire] 7|oj A&
o

@ dolrt o] Ao A&y= 73]/ o] E(Lost chance theory)d WEl%

3) 71elna A el o 9160
Zlelsbdel AFe] oshd A3(F)9] Jlelato] EFoldE EAG FFAE )

63) Dan B. Dobbs, The law of Torts(2000), pp.494-497.

64) vRRZEA R vlal ko] YA JojM i EA ARl a1 EELl e 33l ARle] &3]
g oo R 2Rl ARAS WY HdsHA e A2 vld@delgta & 4 glth yolrt A
N ALEEE U2 245 & A3 Alntglol 3 (Good Samaritan doctrine) 52 1FA1e] o] 2o}
HEA A3 (negligence per se)2] 9L 7| Ao = FA5A 4-LHT)

65) oAte] Mzl #AGle] AFETFsA el T2 FAHS, A B4 F)E dibe] AEe Mz o]
Aol A 7FeAdol It 7P S gAY AR AEATS dFAATAE 1 @Sl didiA
= Al Al o] doia & = glon BAZ e AldvbsAdel disiAy ghaiel dx Al e
2 dsto(efrte] Auigle] x| & dU=E Ass F) FaoA &R 7ol d A
ojt},

66) Victor E. Schwartz, Comparative Negligence(2d ed. 1986), p.5-8. ; Christopher ]. Robinette & Paul
G. Sherland, AAA, pp.41-42.
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el Ae s Fske], vare] dpdo] ope] Avistr et vaiel A A
[

A= st Yo Sl AE vF wiEs

oJUR BFFS NI Astel MTe 2 FelAE slelnd 9HE FYstol
A ] o= AR FHL Al SAAkSD 1elste] obelel A Bt s} 2
e Aol eho] Am Aol e &3l A dF WERTE §
s Atk & 53 A4 Al @ate] AAEN WA H BT FAA

ThigsE s o] W H (comparative negligence) b x}o] 7} ¢l

(7V) s, KA #E 2] 7 -$-(intentional, wanton or reckless)

o] P97h mejud W= A 39 (intentional, wanton or reckless)oll 3 33}=
Aol daolA 7lodzpdoe] uete Eauigs A7+ 4 Auked x| uh
3 ARl AlE o) n= A 319 (intentional, wanton or reckless)’} U&= 75l

t ool g ae) West Aeuel aiae ATE 4 gA B

T
Y

T ol 713)9] W] (Last Clear Chance)

Z1q @A 92 AYsta v FolAME oA AlnE 9T F e HF
o] 33 7]13](last clear chance)7} Folx 7o Yzt

T UAEE ok AR, vt Al FAm e dojubA] RE el WA
A=, oldFd dare] diste] vt Adw EHE 7wyl 28 A5l
s

AFd 5 Ak F Aas 4@ 44 wALS 5 Qo wakel M nEe
2THE FOW HHUE £4F 0T £ A= Aol o Ag slME
Aol A lejstdol QueE EduMe FTE FAHA Faeh ol AL vae
A vhAvtes &dlE sNg A8 /E F me] AL 1

- 2
™

o,

o

=

Ir

rﬁ

i)
4
50
Sor
iy
jui)
o
i
AN
t
rot

£afo thate] A HA A2l (proximate cause)©

67) Victor E. Schwartz, DA, p5.

68) Dan B. Dobbs, A4, p.498.

69) Harlow v. Connelly, 548 SW 2d 143(Ky. App. 1977), Sorrells v. M.Y.B. Hospitality Ventures of
Asheville, 332 N.C. 645, 423 SE. 2d 72(1992)
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t}.70)
Fol M= ERE fakgel PP (discovered peril rule)&
Ag el Helt vt g wx S50 duE HAstaE JAEE AL

=
st R Aol kel AT Eael KIE 48sE AL DT

il
D
oo
ol

ol
~
H
rot
v
(i)

=

al

= =
29 A9(PAH ¥ A5 At A9 900 EAMARTE
g3k Aol Aol7t 9l

A5 AT 718 Wt ol o hE ¥
wol Meleiliske] M sholi A §8A @i Ale] wEo
A2e Ageta g Ao}, Uzl Abg2rhae,

= 4% 718 Weg A48 e ool YTk

TR e Welo]7]
SR P e
FRZA, WAIZE Fol A

70) o] ¥Ho] Hx=E 18423 9 =9 Davis v. Mann *}7401]/‘1 gy, Yt 1o Gy E umES
o] Fo WWHFAL, T ZUAVE FEAA FS 91 IS o gavt pER O dUAE F
Astdt. 9e 1 BA G amE o EUUIEE T 4 gle dEeldh o] ARldA I1

7} HEo] FA% 71315 7 A7) wel Yae] AL St HFE X e A HA
Seht{10 M.&W. 547, 152 Eng. Rep. 583(1842)}. o] 9322 A% AluoA] &5 LAV H& v wd

S A ol ol rlelzllh &enael Gl Ad QL AW 2 Axne 955
S5RAe e Aol Bt 43E FEE A2 9F + AU, gxel urt
A2 9ol Leht A Aushs FEebl Ha, Qs ARSNE P SN 5 9l
AR, AR 73] Belolask 2T AHelAe] £4 F3F 2 Alx WA ol1e] 3ol o
stel Aol gla, 49 Aal Yt AnG WASGoIF AL WAF w3 o F] Aol theto]
Aol glom, FelHel FIRE nagr AN + AN &l ajeln Agde] Yk

71) Walker v. Spokane, Portland and Seattle Ry., 262 Or. 606, 500 P.2d 1039(1972)

72) Victor E.Schwartz, AAA, pp.130-137. ; W.P. Keeton, Prosser & Keeton on the Law of Torts, 5
Ed.(1984), p477.

73) Victor E.Schwartz, 2A1A, p.131.
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sae] Al g o FE WEY gl nEWRe oste] WA Bae
sael Qxe] o wEFE gk Widel dmelA AFAY
al

(strict
Qthil 7%= Fh4 ol (Child labor act)e] 1u] 3%

(3) vl o] 9= (comparative negligence)

1) A3
Jlestae] Wels AaeA Faol gow &g g oo
Aol Q1AsHAT. o2 AAH] Gl ofel A AES

Sa A7) 3 g, Tl A5e] e 2949
FA Fagih old] U@ Bwow slenhd Welo gt A - wads 3

Aol gEae Agol QoA sae] Eag vgel ALas eas Hust u)
A Folol A FAs: Mmaae] 9xo] £ Azwe) de dHmon
wA s Aol de Hels Ao ARe AED HFE QS B Aojrt WA
@ % qrk 1858 dglio] Fol Wglo] mmel 948 wqsArirt At
27 273 Hol T JlelH A gHow BAarirl 198136 T Wawa €
A AT AW HUPED AE A AW RS #AL £ AW Wl

74) Van Gaasbeck v. Webatuck Central School District Number 1, 21 N Y 2d 239, 287 N.Y.S.2d77, 234
N.E.2d 243(1967).

) el e el flolE MUe AxRE wEd o] gl TREAy MAUAE wEs]
Astel AR O DI 5 drk EW] o77h Pae %
=3te] olF Sl © WAL AW WAF 94T P9

oo AT 7IE R Ao orHE It flare] g3 Peonty dus ned
3 Atk YA 7)xska k.

76) Galena & Chicago Union R.R. v. Jacobs, 20 Ill. 478 (1858).

77) Alvis v. Ribar, 421 N.E.2d 836, 890 (IIl. 1981).

78) Calumet Iron & Steel Co. v. Martin, 3 N.E. 456 (Ill. 1885).
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Sael 95 HxE QPHos SYF Fi 1860d EAok FoIth® 1 e
JstE (1) 9art A7le] HA2 sl L@ FU A o YAE F@ w
S g gadths A (2) 90l HAo] ofu PHORE P A
of B Aol el EsugAde AANA Ferhs AL Addd. §

. Macon Railway & Light Company A}
AL A7z F Auugol o 94 s4se Qe o] wie] WA 2

A d3e] BART 2 AgelE 9nt Sl A7 A8 T 5 fokn 8

3k 1908 e A A E A2 A2 AW (Federal Employers’ Liability Act)< A}
Al Aol e argRloly At $ERle FAiAAETE & ¢ floke
A #7lsta vlawabd A Al Al =31, 192018 9] The Merchant Marine
Act, The Federal Death on the High Seas Act, The Jones Act7} H]a3}2 <=
= E=Yetdith ol& AVIE 2 F HudA AAES A& F= AES T
2005 #H A= 471F(%AlS] = Alabama, Maryland, North Carolina, Virginia & 4
N2} District of Columbia)E Al€stal= 4671 F7F o] 92 & A&sHA =HAh

i Abgel gk mmabd 95 A

e gl Yol Ao Fi WA BAL Fakol, G A
B9 Fi osle] gue Bl Adatginh M AL WA HAZ A9
= et BRe, Aol olole.s), A7), v AL

A2 Eetol i, HUIAL, flEm Ao}, el ootk o5 bed Pelw

79) Christopher J. Robinette & Paul G. Sherland, A A4, pp.42-43.

80) Christian v. Macon Railway & Light Co., 120 Ga. 314, 47 S.E. 923 (1904).

81) Kaatz v. State, 540 P.2d 1037, 1049 (Alaska. 1975); Hoffman v. Jones, 280 So. 2d 431, 438 (Fla
1973); Alvis v. Ribar, 421 N.E2d 885, 898 (Ill. 1981); Goetzman v. Wichern, 327 N.W.2d 742, 743
(Towa. 1982); Hilen v. Hays, 673 S.W.2d 713, 720 (Ky. 1984); Placek v. City of Sterling Heights, 275
N.W.2d 511, 514 (Mich. 1979); Gustafson v. Benda, 661 S.W.2d 11, 16 (Mo. 1983); Scott v. Rizzo,

—634-P2d 12341236 (NM1981); Nelson v. Concrete Supply Co., 399 S.E2d 783, 784 (S.C. 1991);
McIntyre v. Balentine, 833 S.W.2d 52, 53 (Tenn. 1992); Bradley v. Appalachian Power Co., 256
SE2d 879 (W.Va. 1979); Li v. Yellow Cab Co. of Cal., 532 P.2d 1226, 1229 (Cal. 1975).
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A 91 (pure comparative negligence)

T FEe] wuAHdolA = dare] Aol I A} B AYA

Ao HAS Hriete Akl wep S s A HueE
WA =7l A et A= HAGAY FARE W AY A Utk o]

FE 71 dFRo] AEEE= Aol e Aol yae] AR
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Mol uEate] 167) FAU® o] AN wala Q= Fi dAZ ARyo

U A2 o3 97 ¥l ¢thsd Dendy v. City of Pascagoula ARz ol A

O
-/

82) 735 Ill. Comp. Stat. Ann. 5/2-1116 (West 2003); Iowa Code Ann. 668.3 (West 1998).
83) 047101] &3k Fe HRl, RroldWE, & mFzE WFE, ERET vAAlY], HET], FolA| o,
A, O}ﬂz‘/} AAE, Aol Getadt AYE, FAEZ R ol

84) Alaska Stat.  09.17.060 (Mlchle 2002); Ariz. Rev. Stat. Ann. 12-2505 (West 2003); Cal. Civ. Code
1431.2 (West Supp. 2004); Fla. Stat. Ann. 76831 (West Supp. 2004); La. Civ. Code Ann. art. 2323
(West 1997); Me. Rev. Stat. Ann. tit. 14, 156 (West 2003); Miss. Code Ann. 11-7-15 (1999); N.Y.
—€PER—HHHMcKimey 1999 REGen. Laws 9- 20-4 (1997); Wash. Rev. Code Ann. 4.22.005
(West 2004); Hilen v. Hays, 673 S.W.2d 713, 719 (Ky. 1984); Placek v. City of Sterling Heights, 275
N.W.2d 511, 519-20 (Mich. 1979); Gustafson v. Benda, 661 S.W.2d 11, 15-16 (Mo. 1983); Scott, 634
P.2d at 1242. Scott v. Rizzo, 634 P.2d 1234, 1242 (N.M. 1981).
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LAWY A3k £AS dAskA g3 Aue] SeA el sttt vk
e AetelA mAAE dEae Qe Eaude HgerlE stdont )
ALEY Ealud A $550,000 $100,0000. 2 7FH 5} T8
@ wmshael 9% sholAs Edugele dmel v el wet 1454
A

2] 4 WEA] oo giate] B RS oh Tk

A8 vmatael 95 HA vIelq AgHd 7ofua Qo] oehd, 3

A daeAls EuldE T AFAE EEA ofy sk, olHg dARS #
A% A5 ¥ao] Hao] fdare] RART o & Agol: Ao EaEuid F T
& FA48t= Aol Hol EEdd A3rt ﬂ“i O]% AlAat7] flste] =9 A
olty. & e Aol vae HHAERT ¢ AL Aeole Eafude F4E <
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L. Ed 283(185) el 4] v o ede] Hx=2 &gk o) 19759714 mimddgoe] AEH e 3 Md
= AlaLel] Alg Agste] ol dAl sy okl &g vudd dFo] A8 gla, i
HHEo] A Hudd Y2s AYe] g T FEEHAAA 1He] & das Eule ool
A &3tk s (Victor E. Schwartz, dﬂW, p.30).

_33_



o

f
ol R
rot

lo

o] 9He Axmel Fio] Famel st wlstel Bl (sligh)d 3ol
g #g3tn ot MAAES] AYol wet Axmel o]
e st 95 gdn Feolt unYas F Sl

1 =
SovmE Folx WER el Aeatn Yk

ax

3) 79l o) A

Ao Fol At Qs wae] o] 247 50t 5091 BFeAE
HRTE ARste] T 50% S Asn Aok o] AHe
shol 217177k At ko0 o] U HATA Fb HF WA Hshgliv)

o sl A fare] o] vae] IR By AL Pl EFuids A
KX
=

F Atk olYd AHS AEaE FlAE Axe] o] Amst ae] #HA
it el 50068 WA St Agele el Fage A7E F Avkn o

ST
ks
vl

4) ok /NS 93
Ao} o] yae] AT EEolete A

3, el Az wael el LAY o 2 A9

—

flo

o

o
st
I

= o

ot Eefuide A
= S dd =

rr

88) Victor E. Schwartz, A4, p6l. ; Neb. Rev. Stat, 25-1151 ; S. D. Sess. Laws 1941, Ch. 160 ; S.
D. Code Supp. 1960, 47. 0304-1.

89) Conn. Gen. Stat. Ann. 52-572h (West Supp. 2004); Del. Code Ann. tit. 10, 8132 (1999); Haw. Rev.
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Nelson v. Concrete Supply Co., 399 SE.2d 783, 784 (S.C. 1991).
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w3 R, AEATREIc A O B9E(1933), oM, FHEZAY &ole @A nf4 s 7HE

Holal, o] goj& AT A= %IE “?-3% ZHal x| tdomm, JIOHXH i ol §oi7t A

Felra @,

i

[e)

12
{

A

olﬂ

lof

_39_



te dHoRE AAGHTFANA 1 A & & Qe AR St 2
SfE Aol o] ta AALS wjAlGo =N Rl A BEHEA HE A
& PAS R gk 53 ByANY dddA Fael sl A ol Qe A
ot s EQY FAAdFAE At wAAQlolE AP A2
SAT FRAAFelE 2o s FHA BEdAAE 7326l
A Qele] AAY ssiatel Al AL ST lelE 5T Ao FARAA
2 #gate] £ HAdaA EPAIE 75 S st ko

DN
s
»
i
Ol

HAGAAEE 22 1 2AE Fi dvkar sk Zlo] dnkAel Zi?'fﬁo

CHUD gt RAGAAEE, Sl dA=E Amsts T3] A3 A4 g

AujetE e Galo] FAH R HLH= g Aol Ayerhi 1/}°P7}

Aejo] o T et EeHe 759 T A (venire contra  factum

proprium) ;| Y3 e @ Ayss A s Julls) = sl Al A=

g fle AR EdE A Feole 2 el taiM = Tk Akbg «40111}
=

T EE AAsHA EE9A sk Aol Abgel stete Abak B4 dva @

—

, YAAER, A 37324072158 H)(1984), p.30L. ; ¥4, TAREAAFLA -goﬂ 2l

ojx e pAdA B4, A e AEA(RE wAF 331719)(1981), pp6Hs-656. ; TE7)
r N kAol glojMe] A3xke A, | APEER 105(1979), p.249.

111) °]&4, iﬂﬂ%%%( 988) p.lOl. ; A= “‘ﬂmsﬂ%i ‘ﬂf& —ésﬁﬂwiﬁ-ﬂoﬂ AolA 1 A9

N
=i
*

ezt gH o] AlojAe] el FHFHA Pr%f?} 1 7&"] AAE 7‘7‘40}7] 9l Arolga g
(i3t 1977. 9. 28, 76@1778)
ol 3 ZAo|Ael AujAel Asjoltt : Staud/Medicus, Staudingers Kommentar zum BGB 12

Aufl.(1983), § 254, Rd.2 ff. ; BGHZ 34, 355,363 ; BGHZ 50, 112, 115 ; BGH NJW 1982, 17561757

112) ¥t 4], AAl=, p.6b.
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366) Fowler v. Harper, The Law of Torts(2nd. Edition), Vol. 3, Little Brown and Company, 1986, p.435
; Shulman, The Standard of Care Required of Children, 37 Yale L.J. 625(1927).
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368) Lederer v. Connecticut Co., 95 Conn. 520, 526, I I I A. 785, 787(1920).
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