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|. Introduction

1. Problem of how to calculate interest rate in CISG

Uniformity of the law is the paramount goal thie United Nations Convention
on Contracts for the International Sale of Gobdblowever, its lofty goal of uniformity
has sometimes been hampered by itself since mayal aps were unavoidable for its
drafters to see the birth of the Convention. Whewroines to the issue of interest rate,
the gap is more outstanding than the other.

Under CISG Article 78, interest is due wheneseparty does not make a
payment in time regardless of its fatlltCISG Article 78 states "If a party fails to pay
the price or any other sum that is in arrears, ttieeroparty is entitled to interest on
it, without prejudice to any claim for damages rezrable under article 74." Therefore,
under CISG Article 78, a party is entitled to notlyoa sum equal to the loss
including loss of profit under CISG Article ?4 but also interest on any sum which
the other party fails to pay. This provision shobld read to mean that it is as of the

date payment of the "sum" in question becomes taé interest accruds.However, he

1) Final Act of the United Nations Conference on Cants for the International Sale of Goods, Apr. 1980,
U.N. Doc. A/ICONF.97/18 (1980), reprinted in S. Tgedoc. No. 98-9, (1983) and 19 I.L.M. 668 [herdira
CISG or the Convention]. Sometimes it is also mefgrto as the'Vienna Conventioh

2) CISG Article 78

3) CISG Article 74 states "Damages for breach of nitrby one party consist of a sum equal to the, lass
uding loss of profit, suffered by the other party a consequence of the breach. Such damages magxnet
ed the loss which the party in breach foresaw oghouo have foreseen at the time of the conclusérthe
contract, in the light of the facts and mattersvdfich he then knew or ought to have known, as asiptes
consequence of the breach of contract."

4) Under CISG Article 78 U.S. Federal Court awardedugyer prejudgmentinterest which was calculated figho
e date the seller’s performanc8ee Delchi Carrier, SpA v. Rotorex Corp., 9 Sep 19%ESTLAW 495787
(N.D.N.Y), CLOUT Case 85; affirmed in part and resd in part, and remanded, 71 F.3d 1024 (2d Ci@ 19
5).



will soon find that it is not known in CISG Articl#8 how much interest he is able
to claim and there is a significant legal gap.

There are two circumstances in CISG whererasteis due on the one party. The
one is when it is due on overdue payments, as nabede, and the other is when a
contract has been avoided after the purchase pasebeen paid. The problem of
interest rate also may arise in the latter sitmationder CISG Article 84(1).

CISG Article 84(1) states "If the seller isupd to refund the price, he must
also pay interest on it, from the date on which phiee was paid.” Therefore, under
the same provision, a party must not only refund ghiee, but also pay interest on it.
However, the provision is also silent on how to clte the interest rate.

There can be various ways to resolve this Iprob Relying on recognized general
principles on which the CISG is based is the fistlook at with scrutiny. The second
solution is able to be found through the privateermational law. Lastly, the third
alternative is by devising apecific formulafrom the parallel structure in the specific
provision of the Convention, which can be said tohased on common legislative

policy with the interest provision.

2. Scope and Method of Research

This thesis focuses on the four criteria inedaining the interest rate. Firstly, the
interest rate should be clear and easily identdialsecondly, no unjust advantages or
disadvantages should occur to any party. Thirdly,shibuld be based firmly on the
Convention. Fourthly, the solution should be one miimg the ultimate goal of CISG -

uniformity. Reviewing possible and potential solao to this issue based on such



criteria, |1 would like to present an ideal proposarrowing down viable solutions.

Part 2 will overview the legislative historyf ¢the CISG Article 78 highlighting
the international efforts of representatives coeeermround from various countries. Part
3 will deal with the potential solutions which cdme extracted in and outside the
Convention. Part 4 will take a careful look at ttedl notion of uniformity and deal
with a solution based on, or through the prism afgpessive uniformity which will be

presented at this part as well.

Il. Legislative History of CISG Article 78

1. The Working Group(1970~1977)

The United Nations Commission on Internationdrade Law (hereinafter
"UNCITRAL") established a Working Group in an effoto make a substantively
uniform law on international sales of goods in iintgional trade community. It tried to
ascertain "which modification of the Hague Conwvemtiof 1964 relating to Uniform
Law on the International Sale of Goods might renilecapable of wider acceptance by

countries of different legal, social and economistemns.5)

5) Report of United Nations Commission on Internatioieade Law on the work of its second session (Malc
969), Official Records of the General Assemblwenty-fourth Session Supplemeio. 18 (A/7618) UNCITR
AL Yearbook, vol. I: 1968~1970, part two, I, A.

_8_



After initial examination of the ULIS and caderation of proposals it decided to

adopt ULIS Article 83 without any modificati®h.The ULIS Article 83 states:

"Where the breach of contract consists of delaythia payment of the price, the seller
shall in any event be entitled to interest on sgdm as is in arrears at a rate equal
to the official discount rate in the country where has his place of business or, if he

has no place of business, his habitual residencs, Ha.7)

According to this text, the issue of interest rataswexpressly settled within the ULIS.
However, it was viewed that the interest rate ins tibéxt was "an invitation to the
debtor to delay payment" since the interest rate dommercial credits was often far
more than 1 percent higher than the official distotate8) Thus, the Working Group

decided to amend the text by adding and deletindobswing:

"Where the breach of contract consists of delaythe payment of price, the seller
shall in any event be entitled to interest on ssdm as is in arrears at a rate equal
to the official discount rate in the country whdre has his place of business plus one
per cent but his entittement shall not be lowernthihe rate applied to unsecured

short-term commercial credits in the seller's cout®

6) Progress report of the Working Group on the Intdomal Sale of Goods on the work of its fifth sessi(Ge
neva, January 21- February 1, 1974) (A/CN.9/87)

7) The Uniform Law on the International Sale of GoddlsiC ) Article 83.

8) Id, supra note 5.

9) Revised text of the Convention on the InternatioBale of Goods as approved or deferred for furth@mside
ration by the Working Group on the InternationalleSaf Goods at its first six sessions (A/CN.9/100)

_4_



After having reviewed the ULIS at its severgbssion (January 1976, hereinafter
the 1976 Draft Convention), the Working Group cortgidethe Draft Convention on the
International Sale of Goo#8 which was called the 1976 Draft Convention. The
Working Group now turned to the rules on makingrrifation" of the contract. The

interest provision of Article 58 became as follogviwith some words rephrased:

"If the breach of contract consists of delaytihe payment of the price, the seller
is in any event be entitled to interest on such sasnis in arrears at a rate equal to
the official discount rate in the country where has his place of business, plus 1 per
cent, but his entittement is not to be lower thare thate applied to unsecured
short-term commercial credits in the country whettee seller has his place of
business) At its ninth session the Working Group completésl draft on formation

of the contract.

2. The Commission of UNCITRAL (1977~1978)

The text of the 1976 Draft Convention was sdat each government and
international organizations and various commentsrewgiven. At the tenth annual
session (Vienna, May 23~June 17, 1977), the UNCITRAL @ a "Committee of the
Whole" to have it review the 1976 Draft Conventigince various comments and

proposals was submitted by governments and inierat organizations. The interest

10) Draft Convention on the International Sale of Goq@¢CN.9/116).
11) U.N. Document A/CN.9/116, Annex 1 - Draft Convemtion the International Sale of Goods. Annex 2 repro
duces a Commentary on the draft Convention.

_5_



provision faced great changes at this stage siheeetwere a lot of conflicting views
among countries in regard to the interest rate, ‘jthece at which interest should be
calculated"and even there were proposals to ddlete Article 58 of the 1976 Draft
Conventiont?)

These conflicting proposals arose from thet fd@mt most countries had a law
which prescribes a specified limit of interest iight of public policy and, in some
countries, even charging the interest was prohibitadaddition, many countries had no
"official discount rate" to which the Article 58 fexsl3), and when it comes to the
"rate applied to unsecured short-term commerciadits,” there exists no such rate
because the parties and the nature of the saledwmalke the rate vafiy) The issue
of interest rate was extremely controversial and ommittee recommended that the
Commission should get rid of the Article 58 of th@onvention® The interest
provision which is similar to the current CISG A&td 78 could not be reached to an
agreement among the delegations in the 1977 Draftvé€htion.

At the eleventh session, the Commission reviewed 1977 "Formation" draft of
the Working Group. Then, the UNCITRAL decided to grege the drafts on
"Formation” and "Sales,” and set up a Drafting Graipten States to implement this

decisionl6) The 1978 UNCITRAL Draft Convention on Contractsr fthe International

12) Id supra note 8, pp.353

13) Id.

14) Id.

15) Report of the United Nations Commission on Inteioved| Trade Law on the work of its tenth sessiorietV
na, May 23 - June 17, 1977)(A/32/17). The relevpatagraph of the report shows that the discussias &o
controversial that the Committee decided to delétécle 58. 499 of the Report states: "In view diese diffi
culties, coupled with the fact that the article was any version, inherently unacceptable to a nemof repr
esentatives, particularly those of developing cdest the Committee, after considerable delibergtidecided to
delete article 58."

16) Report of the Eleventh Session (1978) (A/33/17)

_6_



Sale of Goods was produced at this stage. Here, Rbemation" and "Sales"drafts was
consolidated to form the 1978 Draft Convention a@hi Draft Convention became the
bases of the 1980 Vienna Confereh@e.

The 1977 Draft Convention and the 1978 Drafiné&ntion only provided for the
seller to pay interest on the purchasing price whigs contract is avoided and he is
obliged to refund the price. However, no such simimovision as CISG Article 78
could be reached to an agreement for the reasosemdus divergence of views among

delegations.

3. The Diplomatic Conference (1980)

An international conference of plenipotentiarimet in Vienna (March 10 to April
11 1980) pursuant to authorization of the U.N. Gdnéssembly!8) The development
and final approval of the law for international esal (Article 1 ~ Article 88) of the
1980 Convention are shown by nine documents C (1)C~(9)19 The "First

Committee” was assigned the review of the divergpriposals to amend the 1978

17) John Honnold, Documentary History of the UniformuLdor International Sales Kluwer Law and Taxation P
ublisher, 1989, pp.317

18) Id, pp.381

19) Id. C (1): The deliberations and actions were asild to the provisions, and article-numbers, of 18¢8
UNCITRAL Draft which the U.N. General Assembly refed to the Conference. C (2): An analysis of pre-C
nference proposals made in response to the adveincglation of the 1978 Draft appears. C (3)is arBtaria
t Commentary on the 1978 Draft circulated with th@78 Draft. C (4) is the 197 page record of theibdeh
tions of the "First Committee”, and this committeeluded all participants in the Conference. C (BYes the
texts of the proposals made to the First Commitied briefly states the Committee’s decision. C ¢8jes th
e texts of drafts submitted to the Plenary. C (Wpves the Plenary's deliberations and actions orsehpropos
als. C(8) is the formal Final Act summing up thesuks of the Conference. C(9) is the text of the8Lon
vention."



Draft Convention and here, the issue of interest @ealt with several meetings - Bg
meeting(March 28, 1980), 99 meeting(March 31, 1980), 34meeting(April 3, 1980)
and 37 meeting(April 7, 1980). At its 2'9meeting the Committee considered general
guestion of provisions with regard to interest ahdvas also in connection with article
69 in which similar obligation to the current CIS&ticle 84 was worded. At its 3y
meeting three alternatives were proposed by thehad working grou@?) as following

(now called Article 73bis):21)

Alternative |

"If a party fails to pay the price or any other sulat is in arrears, the other party is
entitled to interest thereon at the rate for a tstesm commercial credit or at another
similar appropriate rate prevailing in the main @éstic financial centre of the party

claiming payment.”
Alternative It

"If a party fails to pay the price or any other stihat is in arrears, the other party is
entitled to interest thereon at the rate for a tstesm commercial credit or at another
similar appropriate rate prevailing in the main @stic financial centre of the country
of the party in default, or, in case the other parttual credit costs are higher, at a
rate corresponding thereto but not at a rate highan the first said rate in his own

country."

20) Ad hoc Working Group on interest was composed ofjehtina, Czechoslovacka, Ghana, Greece, Indiay, Ital
Pakistan and Sweden, assisted by Denmark, UnitatesStof America and Yugoslavig&ee U.N. Document A/
CONF.97/C.1/L.247.

21) U.N. Document A/CONF.97/9



Alternative Il

"If a party fails to pay the price or any other stihat is in arrears, the other party is
entitled to interest thereon at the rate for a tstesm commercial credit or at another
similar appropriate rate prevailing in the main @mtic financial centre of the party in
default. However, in case the party claiming interigshot fairly compensated by such
rate, he may claim interest up to the first saidk rist his own country."

Simply put, Alternative | set the rate of interdsised on the country of the creditor
and that of Alternative Il and Ill was based on twuntry of the defaulting party. The
first part of the alternatives were mostly identiGnd "in view of the considerable
differences involved, it was important, when deteingninterest rates, to establish a
realistic scale of rates that were neither excessior artificial.22) Among the above
three alternatives, most members of the Working @ravere in favor of the first
alternative, since it was very simple and reasonatde the injured party to be
compensated on the basis of the interest rate ifirgvan the country of his (namely,
creditor) place of business. If the interest is|egttat the rate prevailing in the party
in default and the rate of the defaulting party lisver than that prevailing in the
creditor’s country, then the creditor runs the rizk not being fully compensated even
if he is entitled to the interest. It was in thisntaxt that the second part of the
second alternative take into accounts this probtating that "in case the other party's
actual credit costs are higher, at a rate correspgnthereto but not at a rate higher

than the first said rate in his own count?j)"The third alternative had not obtained

22) U.N. Document A/CONF.97/C.1/SR.34
23) Id.



much preferential support in the Working Group.

Finally, the second alternative was adopted hwgome modification. The
modification was proposed by Spain representafi#eeIhey proposed that it would be
appropriate to clarify the rate of interest charged to add "the word ‘normal’ before
the word ‘rate’ in the second line since short-tecommercial credit was affected by
variable conditions and it was therefore importdh&t the ‘normal’ rate of interest
should be appliec®® Thus, the following text was submitted to the Pign&@onference

by the First Committee:

Article 73 bis
"() If a party fails to pay the price or angher sum that is in arrears, the
other party is entitled to interest on it at thermal rate for a short-term commercial
credit prevailing in the main financial centre inetState where the party in default has
his place of business or, in the absence of suchtea at another similar appropriate

rate prevailing in that centre.

(2) However, if the other party's actual credists are higher, he is entitled to
interest on the sum in arrears at a rate correspgnid such credit costs, but not in
excess of the rate defined in the preceding papagmevailing in the main financial

centre in the State where he has his place of bssi?f)

At the 37 meeting of the First Committee, amendments werengtéadl to article

69, and many countries proposed on the issue ofestge on sums that were in arrears.

24) 1d.

25) U.N. Document A/ICONF.97/C.1/L.247. The proposal tbé Spain representatives was put to the vote aed t
amendment was adopted by 9 votes to 6.

26) U.N. Document A/CONF.97/11/Add.1 and 2(April 4, 198

_10_



(i) Denmark, Finland, Greece, Sweden proposed to adeéva article 73bis to read as

follows:

"If a party fails to pay the price or any att®um as is in arrears, the other
party is entitled to interest thereon at the custgnrate for commercial credits at his
place of business

"As a result, the title 'Section IV. Damagsbkould be amended to read 'Section

IV. Damages and interest
(i) Czechoslovakia proposed to add a new Articte bis to read as follow&):

"(1) If the breach of contract consists of delaytie payment of the price, the seller
is in any event entitled to interest on such sumisag arrears at a rate equal to the
official discount rate prevailing in the country &k the buyer has his place of
business, at the time of delay increased by onecpst or, if there is no such a rate,
at the rate applied to unsecured short term intiemel commercial credits increased by

one per cent.

"(2) The seller may claim damages as provided ia @onvention, if the loss is not

covered by interests.”
(iii) Japan proposed to add Article a new article bis to read as follow?s):

"If a party has failed to pay the price or amtpher sum that is in arrears, the

other party is presumed to have suffered damagewadent to the amount calculated

27) U.N. Document A/CONF.97/C.1/L.218
28) U.N. Document A/CONF.97/C.1/L.222

_11_



at the interest rate for [unsecured short-term ceroial credits prevailing] at his place

of business."

(iv) Pakistan proposed to add the following sentéemat the end paragraph (1) of article

69:
"The rate of interest would be the one curranthe seller's place of business."

(v) The United Kingdom proposed to get rid of pasmip (1) of Article 69 (now
CISG Article 84) and add a new article in Part |,aptier | (sphere of application), to

read as follows:

"This Convention does not affect any rightthé seller or buyer to recover

interest on money."

However, the proposals of Denmark, Finland, Greece,d&weCzechoslovakia, Japan,
Pakistan and the United Kingdom were withdrawn.

Later, as shown in the Documents C(6): PropoSaismitted to the Plenary, the
United Kingdom, on the issue of the payment of &d&r proposed to insert in Part I,
Chapter 1 (sphere of application) a new articlerdad as "this Convention is not
concerned with the payment of intere$),"and delete article 7Bis, which was also
withdrawn later.

At the 7' Plenary Meeting which is held on April 8, 1980, tlesue of whether
the scope of Article 45 (Remedies for breach oftremt by the seller) should be
interpreted as including a reference to Article w&s discussed and the president

invited the Conference to vote on the issue. Theltragas 20 in favor, 14 against and

29) U.N. Document A/CONF.97/C.1/L.16

_12_



12 abstentions. Thus, the interpretation was not tadopnd the issue of whether the
Conference would adopt the contrary interpretatiemained to be considered.

At the & Plenary Meeting, held on April 9, 1980, as the pregidsid in the
meeting, it was of no legal consequence whetherobranticle 73bis was explicitly
referred to in article 41 since it was not intendedprovide an exhaustive list of
remedies.

At the 16 meeting, on the proposal of omission of the inteswision, a
view was expressed by Sweden representative, whib teat to make no provision
whatever in the Convention for the question of resé would be a great mistake. He
said that:

"Such an omission would do nothing to facibtats application, and would lead
to a great amount of litigation by making it neeegsin each case to refer to national
legislations in order to determine which law wagle@able to interest, and whether the
problem posed was one of procedure or of substance."

Therefore, it was predicted that, if the confeeemejected article 73 bis, there
would be a significant gap in the Convention. Theclar 73 bis was put to the vote
and there were 24 votes in favor, 17 against, andald€lentions. It failed to obtain the
required two-thirds majority.

However, the Swedish representative argued Hidtpugh Article 73bis cannot
be adopted due to the lack of required two-thirdsjomity, given a substantial favorable
attitude to the proposal, it would "indispensables& up a working group in an

attempt to remove theutstanding uncertainties in the text of paragr@gB0) The

30) Summary Records of the Plenary Meetings, 10th Pjemdeeting, April 10, 1980, alsavailable at <http:/ci
sgw3.law.pace.edu/cisg/plenarycommittee/summaryt0zh
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proposal was put to vote and adopted by 16 vote&2towith 16 abstentions. The
Working Group was set up to prepare a new textAdicle 73 bis and Canada,
Egypt, Singapore, Sweden, the United Kingdom and therlJof Soviet Socialist

Republics participated in the Working Group.

The Working Group set up at the previous meetiad agreed to submit the

following proposals to the Conference:

"The words "and interest" should be deleted from tile of Section Il, so that it

would read: "Damages"

There should be aew section Il bis entitled "Interest”, consisting solely of article

73 bis

Article 73 bis should read:

"If a party fails to pay the price or any other stihat is in arrears, the other
party is entitled to interest on it, without prejoglito any claim for damages

recoverable under article 70 [it became CISG Asticl]."

As the Chairman of the Working Group which wset up at the previous
meeting said, it had tried to work out on the basfighe text of article 7dis, as it
appeared in document A/CONF.97/11/Ad8t2The Working Group had a hard time in
coming to the conclusion due to the divergent viemsong different national legal
systems. It also had difficulty in attempting toatralamages and interest under the

same heading. Thus, it decided to recommend a poovish the highest common

31) U.N. Document A/ICONF.97/11/Add.1 and 2 (April 4,8D.
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factor. The first part of it "establish that a pasich failed to pay the price or any
other sum in due time was under obligation to patgrest on that sum to the other
part" and "the second part of the article, intentiedaccommodate legal regulations
under which interest was considered to be parthef damages recoverable in default
situations, referred to the right of the secondyp#ot claim damages under article 70
(later became CISG article 733"

Finally, Article 73bis as proposed by the Working Group was adopted by 30
votes to 2, with 12 abstentions and the title of gi&aV, Section Il, as amended by

the Working Group, was adopted by 42 votes to nong¢hé 1t plenary meeting3)

I11. Developing the solutions in and outside CISG

There have been various suggestions made tdhseinterest rate in CISG from
courts, tribunals and scholars. It seems to be amoppate time at this point that the
requirements for filling the gap of interest rate the Convention should be established
first to evaluate each potential solutions and wwohn ideal methods of calculating

interest.

Firstly, the way to find an interest rate andeiast rate itself should be clear and

32) Summary Records of the Plenary Meetings, 11th Pemdeeting, April 10, 1980, also available at <htgi
sgw3.law.pace.edu/cisg/plenarycommittee/summaryiih
33) 1d.
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easily identifiable. Secondly, by the evolved mechkami no unjust advantages or
disadvantages should accrue to any of the partiethé contract. Thirdly, it should be
firmly based on the Convention. Fourthly, the sohlutishould be one that promotes the
uniformity on which has been the ultimate goal d&ie tConvention. This part will

attempt to find a solution for the gap of intereate in a couple of ways first based
on CISG Article 7(2) which describes internal angteenal paths to go through the
issue.

The CISG Article 7(1) sets out the general goafl its interpretation, whereas the
CISG Article 7(2) mandates that the primary soumfe its interpretation should be
firmly based on the Convention describing speciigidelines for the general goals of
its interpretation. The guidelines require that thale’ of the Convention address
matters. If the ‘rule’ does not expressly settle issue, "general principle on which the
Convention is based" should be the next step ta tor Only if it is not possible to
come up with any solution either in the first or the second step is the interpreter
allowed to turn to domestic law as determined bg ftlules of private international
law34) On the other hand, if a matter is beyond the scopethe Convention, the
matter must be settled "in conformity with the lapplicable by virtue of the rules of

private international law" without consulting thergral principles of the Conventig.

34) Phanesh Koneru, The International Interpretationttef UN Convention on Contracts for the Internatiosal
e of Goods: An approach based on General PringifieMinn. J. Global Trade, 1997, pp.106.

35) Franco Ferrari, Harry Flechtner, Ronald A. Brandl.JE the Draft UNCITRAL Digest and Beyond: Cases, A
nalysis and Unresolved Issues in the U.N. SalesvEution, 2005, pp.814
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1. Interna solutions to fill the gap of interest rate: Are there any
general principles to be drawn from the Convention setting an
interest rate?

General principles are often assertively usedextract a solution to the gap in
CISG. For this solution to apply in filling the gaf interest rate, whether the matter
is within the scope of the Convention or, whethez tBonvention can be applied to the
issue but does not expressly resolve it should dmertained firs6), since CISG Article
7(2) states that "questions concerning matters rgede by this Convention which are
not expressly settled in it are to be settled imfoonity with the general principles on
which it is based or, in the absence of such priesjpin conformity with the law
applicable by virtue of the rules of private intional law."

Under CISG Article 78, it can be said that thayment of interest itself is
governed by the Convention since the issue of paynt# interest is not excluded
from the Convention. It should, however, also be ndtemt the issue is not expressly
resolved by the Conventidi! Therefore, as the CISG Article 7(2) clearly states,
guestions concerning this issue "are to be setiledconformity with the general
principles on which it is based." This provision, asmatter of course, leads us to ask
what the general principles are. The Convention does provide a list of general
principles. There is no mention regarding where they able to be found as well.

However, the general principles are able to lmaind in the text of the

Convention on a close scrutiny. Several principleat can possibly amount to "the

36) Franco Ferrari, Uniform Application and Interestt&a Under the Vienna Sales Convention, 24 GA. §l In
& Comp. L., 1983, pp.471
37) Id, supra note 34, pp.123.

_17_



general principles” are scattered in the text & tbonvention. This way of extracting

general principles in the internal text of the Cemton should be considered to be the
first direction to take, since the issue of interestgoverned by the Convention and it
should be ascertained first whether it is able #éorbsolved by this internal text of the
Convention. In this vein, there should be externayswvt find them outside the text of
the Convention but again the internally scrutinizednciple has priority over the

external references.

Various sources of internal principles exist the Convention. At the stage of
contract formation, "freedom of contra®' prevails as an important general principle
which is explicitly mentioned in the Convention. &ddition to CISG Article 6, some
articles dispense with formalities that impede feeties from freely accomplishing their
goals39) "Timely and definite communication” between theydwu and the seller also
operates as an important general principle at ttsget0) Sometimes one party’s

"reasonable reliance"on the other party or contsiiuld be protectet)

38) CISG Article 6 announces the Convention's alleggana the principle of freedom of contract by stgtithat
"The parties may exclude the application of thisn@mtion or, subject to article 12, derogate fromvary th
e effect of any of its provisions."

39) Robert A. Hillman, Applying the United Nations Caemtion on Contracts for the International Sale ajo
s: The lllusive Goal of Uniformity, 1 Review of th€onvention on Contracts for the International SafeGo
ods, 1995, pp.21-49. Here, the professor mentidret CISG Article 11 eliminates the statute of frauISG
Article 29(1) eliminates the writing requirement aell as consideration requirements for enforceabledificat
ions and CISG Article 19(2) partly eliminates thmifror image rule" of contract formation.

40) For example, CISG Article 60(a), the buyer must perate in facilitating the seller's delivery. Itatds that "
The buyer's obligation to take delivery consist$ ifa doing all the acts which could reasonably beezted
of him in order to enable the seller to make deiiialso, under CISG Article 32(3), the seller mustovide
information so that the buyer can obtain insurafme goods when the seller is not required to instirem in
transit. CISG Articles 18(2), 39(1), 65(1), 71(3)2(2) measure the various notice requirements & @onvent
ion by their reasonableness as to content and timgcles 16(2)(b), 29(2), and 47(2) also safeguarcharty's
reasonable reliance on the other party's commuoitat Generally, see Robert A. Hillman, Applyingettunite
d Nations Convention on Contracts for the Inteai Sale of Goods: The lllusive Goal of Uniformity Re
view of the Convention on Contracts for the Intdiozal Sale of Goods ,1995, pp.21-49

41) 1d, supra note 34, pp.118.
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Once an agreement is reached by the partiest afothe risk allocation is fixed
by the general principle of "freezing the distribat of risk42) which can be derived
from the text of the Convention itséf) In breach of the contract, the general principle
of "the duty to mitigate damages" or the loss, idtlg loss of profit, resulting from

the breach is recognized from the Conven#tnThe general principle of "good faith

42) Id, pp.119.

43) CISG Article 10(a)"if a party has more than one place of business,plhee of business is that which has
the closet relationship to the contract and itsfqrarance, having regard to the circumstances knowror co
ntemplated by the parties at any time before othat conclusion of the contrdc31(b) "if, in cases not with
in the preceding subparagraph, the contract rel&despecific goods, or unidentified goods to bewdrafrom
a specific stock or to be manufactured or producdj at the time of the conclusion of the contrdm part
ies knew that the goods were at, or were to be faatwed or produced at, a particular place - iacpig t
he goods at the buyer's disposal at that place","ifc other cases - in placing the goods at the bsyeispo
sal at the place where the seller had his placebudiness at the time of the conclusion of the emttr42
(1) "The seller must deliver goods which are free frony aight or claim of a third party based on indisstr
| property or other intellectual property, of whidt the time of the conclusion of the contract sgdler kne
w or could not have been unaware, provided thatrigbt or claim is based on industrial property aher i
ntellectual property" 42(2)(ajat the time of the conclusion of the contract the/dr knew or could not have
been unaware of the right or claim" 8%Where a contract has been validly concluded butsdoet expressly
or implicitly fix or make provision for determininghe price, the parties are considered, in the rafeseof any
indication to the contrary, to have impliedly madeference to the price generally charged at thee toh the
conclusion of the contract for such goods sold wnciemparable circumstances in the trade concernee s
k in respect of goods sold in transit passes to lihger from the time of the conclusion of the cantr Ho
wever, if the circumstances so indicate, the riskassumed by the buyer from the time the goods \herele
d over to the carrier who issued the documents elyibg the contract of carriage. Nevertheless, iftfe tim
e of the conclusion of the contract of sale thdeseknew or ought to have known that the goods beén
lost or damaged and did not disclose this to thgehuthe loss or damage is at the risk of the sel8(2)
"If one party's failure to perform any of his obligas in respect of any installment gives the otperty go
od grounds to conclude that a fundamental breacltomtract will occur with respect to future instaéints, h
e may declare the contract avoided for the futymmvided that he does so within a reasonable timé"™ Da
mages for breach of contract by one party consish sum equal to the loss, including loss of profitiffere
d by the other party as a consequence of the bredubh damages may not exceed the loss which thty pa
in breach foresaw or ought to have foreseen attithe of the conclusion of the contract, in the tighf the
facts and matters of which he then knew or oughh#&we known, as a possible consequence of the threac
f contract' 79(1)"A party is not liable for a failure to perform amf his obligations if he proves that the f
ailure was due to an impediment beyond his conénod that he could not reasonably be expected te hav
ken the impediment into account at the time of twaclusion of the contract or to have avoided oeroom
e it or its consequences”

44) CISG Article 77 "A party who relies on a breach edntract must take such measures as are reasommable
the circumstances to mitigate the loss, includingsl of profit, resulting from the breach. If heldato take s
uch measures, the party in breach may claim a tegudn the damages in the amount by which the Isks
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and fair dealing” and "preservation of the contralshs been recognized as universal
and unifying principles which persist throughout e thwhole international sales
transactions. Others, such as "protecting restitutieiance, expectation and interests of
the aggrieved party"are evident from the text of tBonventiorf?)

However, for the general principles to apply filb the controversial gap in the
CISG Article 78, what matters is certainty and sjp@ty rather than generality in its
application since "generality” of the general pipfe sometimes does not provide any
specific standards for any given case. To asceritginviability, the question of which
general principle closely interact with the intérgwovision and how much it will

contribute to calculate the specific issue of ieserrate should be first answered.

1.1. Genera principle of Good Faith

CISG Article 7 provides for a guide when oneteiprets the Convention by
stating that "regard is to be had to its intermatlo character and to the need to
promote uniformity in its application and the obserce of good faith in international
trade.” The general principle of good faith can lseinli on the various provisions of
the Convention through its variant form of languagech as "reasonable reliance”,

"unreasonable delay”, "fair dealing" and so4@én.

ould have been mitigated."

45) 1d, supra note 34, pp.119.

46) Reasonableness is mentioned in about 37 provisafnthe Convention, see also Honnold, Uniform Law fo
International Sales(2d ed. 1991), supra note ¥. a6 (b) (reasonable reliance); 18(2), 33(c), Rod3(1), 46
(2), 46(3), 47(1), 48(2), 49(2), 63(1), 64(2)(b)5(B), 65(2), 73(2), 75, 79(4), (reasonable time¥, 37, 86(2)
(unreasonable inconvenience or expense); 88(1)eésonable delay); 76(2) (reasonable substitute){réasonab
le manner); 79(1) (reasonable expectations); 8as(mable steps); 88(2) (reasonable measures fp ggli(reas
onable time for notice); 35(2)(b) (unreasonableiarede); 38(3) (reasonableopportunity for examingtio88(2)
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Some delegates were in the negative positiorinttude good faith principle in
the text of the Convention because it generallysdoet provide any specific solution
to a given situatiod?) A typical example can be found in recent courtW$48) The
court just left the question to the jury relying dmeir "reasonableness.” It was nothing
more than directly resorting to domestic law of lreatation, from the sole perspective
of consequence, which is clearly prohibited from t@envention. "Reasonableness” is
not clear in legal interpretation and not easilyentifiable as well in itself thereby
rendering the uniformity unstab®. Furthermore, it can be considered contradictory to
the notion of uniformity because it should be deieed on a case-by-case-basis.

Others also objected that the Convention dassspecify the sanctions for failure
in complying with the good faith principle and thatll result in inconsistency when
the domestic courts impose sanctions by its domdstvs0) It is true that uniformity
will be seriously hampered in this case.

Last but most importantly, the concept of goadthf is evidently different in

(unreasonable expense); 8(2), 25 (reasonable perd@(l) (unreasonable delay, inconvenience or espg 44
(reasonable excuse); 72(2), 88(1) (reasonable eptie7, 86(1) (reasonable steps in the circums®nd@s, 86
(1), 87, 88(2), 88(3) (reasonable expenses).

47) John Honnold, Documentary History of the Uniformwidor International Sales Kluwer Law and Taxation P
ublisher, 1989, pp.369

48) Assuming "reasonableness" is variant type of "gdaith”, a typical example can be found in the Udit8ta
tes District Court for the Northern District of ifibis. The court asked the jury to find the appiieainterest
rate based on a general principle of "reasonab&nbyg instructing in No. 28 that "unless you findat the p
arties agreed otherwise, either expressly or thmoagcourse of conduct, seller is also entitled @oower intere
st on the amounts past due. If interest is rectlerathe rate of interest is that rate, if any,which the par
ties agreed. If you find that no rate was agreedbyothe parties, then the rate is that which yoteuine t
0 be reasonable." See, Zapata Hermanos Sucesorks,vSHearthside Baking Co., 2001 WL 1000927, pp.3
(N.D. 1lI).

49) Some tribunals simply referred to a commerciallps@nable rate such as the London Interbank Offétate
(LIBOR). See ICC Court of Arbitration, award No. @ published on the Internet at<http://www.unilefo/c
ase.cfm?pid=1&do=case&id=401&step=FullText>

50) Id, pp.369
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various legal cultures. Even within the similar legdructure, it is dealt with quite
distinctly. For example, the United Kingdom and theited States have dealt with the
concept in quite a different way. While the lattercluded the concept in U.C.C.
Article 1-304, the former felt it is an onerous ghliion5l) In civil law countries,
Germany deals with good faith as having specifioiteots, whereas France views the
concept broadly as having no specific contéfits.

However, this fundamental principle is univessatecognized in domestic and
international trade and so pervasive a concept ithatust be a general principle of the
Conventiore3) Indeed, this general principle provides a good temluwhen the standard
is applied in combination with other general pnodes even if it may not be used as
the only guiding principle so as to determine thpprapriate interest raf#) Further the
good faith principle not only directs the contragti parties to be in good faith, but
also it should be said to direct the judiciary tderpret and apply the Convention in
good faith and require both parties to participaiegood faith thereby promoting the
uniformity in interpretation of the Convention.

As one court expressly recognized the role obdgfaith in the Convention, it

will be a good guide in the interpretation of th@n@ention?5) However, it can not be

51) Benedict Sheehy, Good Faith in the CISG: The Imtgtion Problems of Article 7, Review of the Contie
on on Contract for the International Sale of God¢@34SG) 2005-2006, pp.155

52) Seeat http:/icisg3. law.pace.edu/cisg/biblio/sim1.htrBee also Disa Sim, The Scope and ApplicationGafod
Faith in the Vienna Convention on Contracts for théernational Sale of Goods, Review of the Conigento
n Contracts for the International Sale of GoodsS@), 2002, pp.19.

53) Id, supra note 34, pp.140.

54) Francesco G. Mazzotta, CISG Article 78: Endlessaglisement among commentators, much less among the ¢
ourts, July. 2004.

55) See Arbitral Award SCH-4318 (F.R.G. v Aus.), Internatales Schiedsgericht der Bundeskammer der gewerbli
chen Wirtschaft, Wien (June 15, 1994), reprintedRacht der Internationalen Wirtschaft (RIW), 199%.591-
592. The court recognized the nature and the atigndisagreement among the authorities on the oildéhe
general principle of good faith in the ConventiomeTcourt held that, notwithstanding the disagredmgre pri

_22_



denied, at least when it comes to calculating thera@st rate under CISG 78, its role
appears not to be outstanding. As mentioned eadjieneral principle of "good faith"
alone does not present any standard to a given aadeit should not be confused

with the concept of "interpretational guidelin€8"

1.2. Full compensation for damages

One general principle can be derived from CI&Ecle 74 in which damages for
breach of contract is prescribed. CISG Article 74test that "damages for breach of
contract by one party consist of a sum equal to flites, including loss of profit,
suffered by the other party as a consequence of biteach.” Here, the interest is
construed as being included in the damages theieaggr party has incurred.

The underlying principle of CISG Article 74 t® place an injured party in the
position that he would have been if the other parad not breached the contraét.
The injured party is entitled to "full compensationnder CISG Article 74 in which
the interest is calculated in the context of thenalge assessmei®. An Austrian court
derived the general principle from this provisiondafilled the gap of interest rate in

the Conventio?®) This approach sometimes was applied in combinatigihn national

nciple of estoppel or the prohibitionof venire aentfactum proprium, represents an application a&f tieneral
principle of good faith and that it, without doub$ seen as one of the general principles on wih Conv
ention is based.

56) Camilla Baasch Andersen, Uniform Application of theernational Sales Law, Kluwer Law internation200
7, pp.129.

57) Giulio Ponzanelli, Article 78, in: Bianca (ed.), @eenzione di Vienna sui Contrati di Vendita Interivmale
di Beni Mobili, pp.309.

58) Id.

59) Internationales Schiedsgericht der Bundeskammer gasverblichen Wirtschaft - Wien, 15 June 1994 (S€H-
66 and SCH-4318) (Austria).
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law by other courts and tribund®.

This approach provides a clear solution to thistroversial problem. However,
in this approach, one might find the fact that théerest is prescribed separately with
the damage provision under separate section istak&n into account.

One must take into account that the correspgndirovision of interest in the
Hague Convention was included among damage prowiSid There are also criticisms
to this approach from some authorities. It is said the criticism the provision of
interest is confused with the distinct provision ddmages in this application of the
general principle of full compensatié®. The layout of the Convention implies in
various way that the interest can be a separattomadf damages whereas CISG
Article 74 indicates that interest is also damates aggrieved party has incurred.

The consequence of this relocation is thatmdafor exemption under CISG
Article 79 are not applicab®) One might say the CISG Article 78 clearly stathatt
a party is entitled to interest without prejudice dany claim for damages, therefore, the
issue whether interest is part of damages migheappo be immateri&t) However the
analysis cannot end there. The issue is a criticaintpin the approach of full

compensation since the general principle of “fulbmpensation' rests on the

60) Amtsgericht (hereinafter AG) Oldenburg, 24 April9® (5 C 73/89) (Germany); Landgericht (hereinaftes)
Hamburg, 26 September 1990 (5 O 543/88) (Germargprinted in: Praxis des Internationalen Privatd uve
rfahrensrechts 1991, pp.400, Arbitral Award 7197ugAv. Bulg), ICC Ct. Arb. (1993), reprinted in: du Dro
it Int'l. 1993, pp.1028-1037

61) Convention relating to Uniform Law on the Intermatal Sales of Goods (ULIS) Article 83.

62) Fritz Enderlein & Dietrich Maskow, International 188 Law, Oceana, 1992, pp.313.

63) Heinz Strohbach, Zinsen, in FRITZ ENDERLEIN'S & DIRICH MASKOW'S INTER-NATIONALES KAU
FRECHT: KAUFRECHTSKONVENTION, VERJAHRUNGSKONVEN-TIO, VERTRETUNGSKONVENTION,
RECHTSANWENDUNGSKONVENTION, 1991, pp.243.

64) Alan F. Zoccolillo, Jr, Determination of the IntsteRate under the 1980 United Nations ConventionCamt
racts for the International Sale of Goods: Gendtdhciples vs. National Law, 1997, pp.31.
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presumption that the interest is within the scopewbat a breaching party "foresaw or
ought to have foreseen at the time of the conalusib the contract85)

Whether interest is part of damages resultssignificant consequence. In “full
compensation” principle, it is reasonable that ederrate is calculated by the rate of
the aggrieved party’s place of business, since #te of the breaching party’s place of
business might not fully compensate what the otlparty has incurred and the
aggrieved party will be able to be fully compendatnly if interest rate is based on
the rate of his place of busing$s.On the other hand, if interest can be seen as
unjust enrichment, as discussed below, it will besoaable that the rate of breaching
party’s place of business should be consideredatoulate the amount of interest.

Even if it might be irrelevant whether intdreis considered part of damages
because the Convention obviates any such contsovdrg emphasizing “without
prejudice to any claim for damages recoverable wuriiticle 74", it still takes a role

in determining all amounts due within this genepahciple of full compensation.

1.3. Full restitution of benefits

CISG Article 84 states "if the seller is bouta refund the price, he must also

pay interest on it, from the date on which the prigas paid.” This provision was

65) CISG Article 74

66) For an example of arbitration case of "full compatien", see Arbitral Award SCH-4318 (F.R.G. v. AugJu
ne 15, 1994), Internationales Schiedsgericht dend®skammer Der Gewerblichen Wirtschaft, Wien, mepd i
n Recht Der Internationalen Wirtschaft (RIW), 199#.591-92. The arbitrator stated one of the gdnpriaci
ples underlying the Convention is the requiremehtfudl compensation of the loss caused and alsdedtdahe
creditor must be expected to resort to bank credita result of the delay in payment, so he is ledtito int
erest at the rate commonly practiced in its countth the currency of the creditor’s country or anther fo
reign currency agreed upon by the parties.

_25_



drafted to prevent deceitful behavior of a party vilich the payment is delayed on
purpose in order to take advantage of high interagt. Where interest rate is different
between the parties, one party may be unjustly leedic whether or not it is on
purpose.

Thus, in circumstances where the seller is 8ot refund the price, any interest
that he has earned from the date on which the paiae paid should disgorge to the
buyer so that the unjust enrichment of the sellely mot occur.

As noted above, the consequence of each gengrialciple between full
compensation and unjust enrichment is significant. the latter approach, the interest
rate should be calculated based on the current atéhe seller's place of business
since what matters in that scenario is for the eselto pay the interest as a
restitutionary concern rather than a damage concBhos the rate at the seller’s place
of business will be sufficient to reflect the intien of the initial drafters. If one adopt
this approach as a general principle in calculatihg interest, it will be a clear and
easily identifiable way. However, the analysis shouolthtinue due to the existence of
imbalance between the parties.

In a circumstance where one party disgorged umgist enrichment based on the
rate of his place of business, full compensation may be achieved by the other party
if the rate of his place of business is higher thiaat of the disgorging party.

Now the scenario gives rise to an issue of cwhiprinciple should take
precedence over the otHér. Both of the general principles, as noted above,terea

significantly opposite consequence with regard toictv interest rate should apply. This

67) Id, pp.32.
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issue of precedence seems to be able to be resblveglying on the general principle
of good faith in CISG Article 7(199)

It has been argued that the only reason of inieguinterest payments is to
prevent the debtor from taking advantage of thed$umvhile he possesses thé¥h.lt
seems clear that the purpose of the CISG is to dgnibe injured party fully. Thus,
the general principle of full compensation shoulel jreceded by the purpose of unjust
enrichment, and if that precedence gives rise toalamte, for example, granting the
disgorging party remaining enrichment, then the g@neprinciple of good faith
intervenes and he is not stripped of all benefitivee from the lack of performance,
only if he has complied with the good faith reqoient but has been unable to
perform except for force majeure cases. By that atkethoth general principles will be
available. But there still remains a fallacy whene tlgeneral principle of "full
compensation” has a priority over the other asudised above even if one might argue
it is available when no imbalance exists betweemn fhrties. It cannot be accepted as a
general principle and even that argument can bdecgad by at least one examp.

Let's say one seller avoids a contract aftereiseng the contract price fully. He
must return the contract price and pay the intetggter CISG Article 84. The interest
rate is due from the time the payment received e time the contract is avoided,

without having been in arrears at all. When no imatedreturn of the contract price

68) CISG Article 7 (1) states thdtin the interpretation of this Convention, regardtés be had to its internation
al character and to the need to promote unifornnityits application and the observance of good faithinter
national tradé.

69) Case 5 U 261/90 (Fr. v. F.R.G.), Oberlandesgerftenkfurt am Main, (June 13, 1991), Recht der imdéio
nalen Wirtschaft (RIW), 1991, pp.591.

70) Andre Corterier, Interest in Uniform Application How to Solve the UN Sales Law's Interest Rate Reobl
under CISG Article 78 and CISG Article 84, pp.7.
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occurs, after the contract is avoided, then finallg sum is in arrears. In that case, the
interest is due from the time the contract was dewito the time the payment is
returned under CISG Article 78. The example showsth b@rovisions function
differently, therefore general principle of CISG iale@ 84 can not provide help to the
gap of CISG Article 78.

Consequently, notwithstanding its analogicaluthey, this approach of extracting
a general principle can not avoid criticism. It aldoes not take into account the way
the Convention is organized. First of all, CISG A#idB4 is located under Section V
which deals with effects of avoidance. Indeed, thisvigion relates only to cases of
avoidance. Further, its structure is different frodS@ Article 78 that relates to a
payment in arrear8) Applying "full restitution of benefit" to calculat interest rate is
not persuasive given the limited scope of CISG deti84. Therefore, extrapolating a
general principle from CISG Article 84 seems toklagenerality due to its inherent
inapplicability to payment in arrears. Finally, due its legal nature, it not only cannot
be relied on independently, but also lacks existéntialidity when combined with

others.

1.4. Trade Usages

Another general principle which can be foumdtlhe text of the Convention is to

look at the practice which prevails when both gartagree on how to calculate interest

71) 1d, pp.11.
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rate in advance. According to the CISG Article 9(ade usages can be incorporated
into a contract when both parties know or oughthtove known of a customs which
"is widely known to and regularly observed by psstito contracts’2)

Some arbitral tribunals relied on trade usagedirectly. In an International
Chamber of Commerce case, the arbitrator ruled that Yugoslavian creditor was
entitled to interest under CISG Article 78 and alszasoned by using the general
principle of trade usage that damage caused byyelblpayments is, under international
law, generally assumed to occur in the creditoracel of busines® He awarded the
interest rate "effective for commercial matters" time creditor’s country$) One court
also awarded a prevailing 10% prime rate since rdte was thought of as a widely
accepted trade practice in international trade uEISG Article 9(2)75)

It goes without saying that the trade usage igood source of general principle
in CISG. Moreover, it cannot be denied that tradegesaby their nature will change
over time and it will improve its dynamic adaptéilto changing circumstances.

However, this approach lacks persuasiveness areh not available when an
adjudicator has a hard time in obtaining sufficiemtidence of the trade custom. In

addition, it lacks at least certainty and predidigbin its application since whether the

72) CISG Article 9(2) states "the parties are considenenless otherwise agreed, to have impliedly magplica
ble to their contract or its formation a usage dfich the parties knew or ought to have known andchh
n international trade is widely known to, and regly observed by, parties to contracts of the typeolved i
n the particular trade concerned."

73) ICC Award No 7331 (International Court of Arbitrati 1994) (Paris), reprinted in UNILEX E1994-33, 4.
6.3.

74) This award was overturned by a French Court foreason that trade usages are inappropriate fondilthe
gap in CISG Article 78. Thyssen Stahlunion GmbH Maaden General Foreign Trade Organisation Building
Materials (CA Paris, dre ch 1995) (France), reprinted in UNILEX E1995112pp.456.3.

75) Aguila refractarios SA s/Conc preventivo (Juzgadacignal de Primera Instancia en lo Comercial No 1P®
1) (Argentina), reprinted in UNILEX E1991-10.1, Bf.1.
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evidence is sufficient is a matter of subjectivearaination by the adjudicaté?) There

iS no guarantee that his perception and decisian feee from his own subjective

view.’7)

1.5. Sphere of Control of the Creditor

CISG Article 57 contains text that could pdw®ianother general principle which
could assist in filling the CISG Article 78. CISG tiste 57 states that "if the buyer is
not bound to pay the price at any other particplace, he must pay it to the seller at
the seller's place of business or, if the paymentoisoe made against the handing over
of the goods or of documents, at the place wherehdmeding over takes place." The
text of the CISG Article 57 indicates that paymeft any sum must be done in the
"sphere of control of the creditof®) Under this approach, interest rate will be based
on the rate of the creditor’s place of businessabrithe place where the handing over
of the goods or of documents takes place.

However, this approach is decidedly one-sidedsdlying the problem. In addition,
it does not provide any explanation why buyer’'sigdilons in this provision justify the
way by which interest is calculated. The fact thhé touyer is obligated to make a

payment at the seller's place of business whenbihnger is not bound to pay the price

76) Of course, if a party proves a trade usage, it w#l applied, and if he fails to prove the existenitewill
not be applied. However, one thing should be ndteat here is the fact that it is the adjudicatordetermin
e whether it is a truly existing trade usage.

77) Richard Craswell, Do Trade Customs Exist? Unpuklisimanuscript on file with U Chi L Rev, 1996, pp.3-
6.

78) Pilar Perales Viscasillas, La determir@tidel tipo de inte¥s en la compraventa internacional, Cuadernos Jur
idicos, julio-agosto, 1996, pp.8.
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at any other specific place does not simply amdont& general principle in which the

interest rate is set based on the rate of therseldace of business.

2. External alternatives to fill the gap of interest rate

2.1. Invoking genera principles of UNIDROIT and PECL

It is notable that some arbitral awards ewdenusefulness of UNIDROIT
principle in drawing a solution outside the Conv@mf® The International Court of
Arbitration recognized that the interest gap sholoéd filled by the general principles on
which the Convention is based. However, the genetiatiple applied by the court was
not from the text of the Convention. The court hé&idis admitted that it is possible,
in the framework of Article 78 of the Vienna Contien 1980, to apply an
international interest rate such as LIBOR whichafgplicable to inter-bank operations in
London market80) Further, the court relied on UNIDROIT principle kstating that
"UNIDROIT Principles provide in Article 7.4.9 (2) thdahe interest rate corresponds to
the average bank short-term lending rate to primeolvers.81)

The reason for the court to rely on the exemrinciple can be explained by the
wording of the principle. UNIDROIT Principles dealittv the same issue as CISG

Article 78 under Article 7.4.9 by the title of "Intst for Failure to Pay Money." The

79) ICC Arbitration Case No. 8128 of 1995 available <dtttp://cisgw3.law.pace.edu/cases/958128il.html>
80) Id.
81) Id.
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principle states "if a party does not pay a sum nobney when it falls due the
aggrieved party is entitled to interest upon thaimsfrom the time when payment is
due to the time of payment whether or not the naymment is excused? It mostly
concerns what is voiced at the Convention and withdoubt conforms with the CISG
Article 78 since it expressly mentions the aggrievearty’s right to interest without
regard to whether the duty to pay the sum was arobyet of what is beyond the
debtor’'s control. This conforms to the interpretatiof CISG Article 79 which excuses
the payment of damages only in a situation of fomaeure but not the intereisi.

However, under UNIDROIT, interest is considerasl a kind of damad®¥ It is
meant to fully compensate the aggrieved party of thenefit of the agreement in
combination with the actual damagfe.By contrast, interest and damages, as mentioned,
are dealt with separately under the ConverfifonTherefore the UNIDROIT principle
may not be invoked to construe the CISG Article @@n if it can be useful to
corroborate a solution which is reached through dpplication of the Conventidh)

In the same arbitral award the arbitrator wered “it justified to apply to the
dispute identical rules contained in the UNIDROITinBiples and the PECL(Principles

of European Contract Law) as general principlesthie sense of Article 7(2) of the

82) UNIDROIT Principle Article 7.4.9- "Interest for Hare to Pay Money"
83) Alan F. Zoccolillo, Jr. Determination of the IntsteRate Under the 1980 United Nations ConventionCGon
tracts for the International Sale of Goods: Gend®ehciples vs. National Law, Vindobona Journall9®p.37.
84) UNIDROIT Principle Article 7.4.9 is located undere@ion 4 "damages"of chapter 7 "non-performancedilav
able at <http:/icisgw3.law.pace.edu/cisg/principiesl>

85) Francesco G. Mazzotta, CISG Article 78: Endlessaglisement among commentators, much less among the ¢
ourts, 2004

86) Id.

87) Franco Ferrari, Interpretation of the Conventiord agap-filling: Article 7, in THE DRAFT UNDITRAL DIG
EST AND BEYOND: CASES, ANALYSIS AND UNRESOLVED ISEB IN THE U.N. SALES CONVENTI
ON, Franco Ferrari et al. eds., 2004, pp.170
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Vienna Convention 198®8) Therefore it is worthy of noting that one mightsog to
the PECL as contrary to the intent of the framerghe Convention.

PECL Article 9:508(1) states that "if a paymeof a sum is delayed, the
aggrieved party is entitled to interest on that i®imHere, interest is not considered to
be a kind of ordinary damages. The Article does detl with the interest as a
secondary monetary obligatiéf.

To put it short, it is notable that PECL Artic508 can operate as a useful
tool for construing how to calculate the intereaterin CISG Article 781 Further, it
should be also noted that both external princiglegs not leave the issue of interest
rate out of itself as contrary to CISG Article 98.Nevertheless, given the fact that
the CISG Article 78 was an intentional result of mgyomise among international
representatives, adopting those external princiesa method of computing interest
seems to be little more than ignoring their dehiveness and original intention.

One possible comment is that the arbitral awdederves attention since it paved
a way for finding an external solution which appe#o be based on general principle

"on which the Convention is based."It is true thaheral principle does not have to be

88) ICC Arbitration Case No. 8128 of 1995 abailable tghitcisgw3.law.pace.edu/cases/958128i1.html>

89) PECL Article 9:508(1) states "If payment of a surh money is delayed, the aggrieved party is entittedi
nterest on that sum from the time when paymentus tb the time of payment at the average commefgial
ank short-term lending rate to prime borrowers piévg for the contractual currency of payment he tplace
where payment is due."See also PECL Article 9:508ilable at <http://cisgw3.law.pace.edu/cisg/testtef.html
#a9508>

90) Mazzotta, regarding whether PECL Article 9:508(1pymbe of assistance in the interpretation of CIS@icA
e 78. He says in its conclusion that "The PECL canpe used in construing CISG Article 78 to detewenit
he proper rate of interest. The PECL counterpadvigions, however, are quite useful in clarifyingetnature
of interest ant its relationship to the damage ioms. Under both CISG and PECL, interest cannetchlcu
lated based on damage provisions. Pursuant to B&BL Article 9:508(2) and CISG Article 78, the reeoy
of interest does not preclude a recovery for damége

9D Id.

92) Id, supra note 85.
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from the text of the Conventidi)

2.2. Turning to "the rules of private international law"

As noted above, at least two factors imply timherest of the CISG Article 78 is
an independent notion of remuneration which is sgpg to be separately dealt with
damages in the Convention. In the text of the CISHckk 78, "without prejudice to
any claim for damages" indicates interest is noespmed to be a substitute for
damages but is legally distinguishable from damagbi&h are generally awarded when
it is incurred and prove?¥®) Additionally, separate location of both sectionsthim the
text demonstrates that flat interest is to be éalifferently?5)

Having illustrated those two factors, carefulamination on CISG Article 7(2)
appears to tell that there may be governing genpraciples concerning the interest
rate or the law applicable to the rate of inter&sit, as a matter of fact, it is not that
there is an applicable general principle which iwags viable in each differing case.
To conclude, what the CISG Article 7(2) clearly sagsthe absence of such principles
is to rely on "the law applicable by virtue of tiheles of private international law."

In the absence of general principles, CISG Mktic7(2) directs us to the

choice-of-law rules that will determine the goveidomestic law. However, it will

93) However, to make use of other sources, there shbelda link between those. Just because differentces
deals with the same subject matter does not estaldi sufficient link and the threshold issue of thie the
external solution is in conformity with the generalinciple on which the CISG is based still remaiesbe s
olved.

94) Volker Behr, THE SALES CONVENTION IN EUROPE: FROMRPBLEMS IN DRAFTING TO PROBLE
MS IN PRACTICE, Journal of Law and Commerce, Sprib@98, pp.297.

95) Id.
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with no doubt undermine the spirit of the ConvemtidNevertheless, it is prescribed in
the CISG. It is ironic that a solution which mighbggibly undermine uniformity is
prescribed in the Convention and actually confortmsthe standards of the Convention
of which paramount goal is the uniformity.

Turning to the law applicable by virtue of @i international law leads to the
private international law of the forum and it willndoubtedly give rise to different
outcomes and not unified methods notwithstandirgemeaations with exceptional casis.
Therefore, even if one might find the absence ofeganprinciples in the Convention,
whether the issue was something that was delibgratesigned to national laws in light
of the drafters’ intention should be asked beforgealdly turning to the private
international law?” It is beyond any doubt that the drafters wante@ tprivate
international law to be the last resort. Regrettalihe reality does not live up the
expectations of the drafters.

Another disadvantage of this approach to pant is the fact that the private
international law does not reflect the intention &ie parties. Once the private
international law intervenes, it is not hard to etpé¢hat approaches under the last
resort presumably come to legal interest rate. Tredtet’s intention and the goals of
the Convention are perhaps best served by applitieg market interest rate because
that will best reflect the needs of each contrgctparty.

A couple of hypotheticals can also show itsuadlity. Let us assume the law of

96) At least, under European private international lauch as the Hague Convention or EEC Convention, ldhe
w applicable will be the law of the seller’s placé business only if contracting parties were silemt choice
of law provisions.

97) John Y. Gotanda, AWARDING DAMAGES UNDER THE UNITEINATIONS CONVENTION ON THE IN
TERNATIONAL SALE OF GOODS: A MATTER OF INTERPRETATN, Georgetown Journal of Internationa
| Law Fall, 2005, pp.123.
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the creditor’'s place of business applies to finditng interest rate. It means that the
interest is considered to be a kind of damages. §drmae criticism which is discussed
in the general principle of "full compensation o&ndages” does not hold true here
since this way does not try to define the legaluraatof interest in the context of the
Conventior®8) But | do not think this relatively clear way wilhbsolutely solve the

issue of interest rate since it is still one-sid@the same criticism falls within another
hypothetical approach in which the law of the debtgplace of business applies to
compute the interest.

More importantly, what is most threatened bys tldpproach is uniformity as
mentioned before. Nevertheless, solving this legap dgy virtue of the applicable
domestic law is clearly provided for as a defauwlter(only in such cases that there is
an absence of applicable general principles) in @wmvention, while resorting to any
other means is expressly beyond the scheme of tmvedtion at that stage.

Therefore, its application must be acknowleddedthe absence of the general
principle subject to the general principle of theod faith. In addition, international
character should also be carefully taken into «mrstion in its application and
interpretation as set forth in CISG Article 7(1) as not to threaten the uniformity.

At this point, | cannot help throwing a questicAre there only two ways to
solve the matters such as the issue of interest waich are governed by this
Convention but are not expressly settled in it?tHére are no general principles on

which the Convention is based, should we have ndcehbut to turn to the private

98) Andre Corterier, Interest in Uniform Application How to Solve the UN Sales Law's Interest Rate Reobl
under CISG Atrticle 78 and CISG Atrticle 8&Review of the Convention on Contracts for the Internati
onal Sales of Goods, 2002-2003, pp.8.
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international law, although it seems to be cleart the should do so under CISG

Article 7(2)®9)

3. Solutions in the middle between "general principle’ and
"private internationa law"

The text of the CISG Article 7(2) expresslyegegnts two solutions to fill the
legal gaps in the Convention. First is relying ore theneral principles on which the
Convention is based. The other is by relying on fhivate international law in the
absence of such principles. However, let us assurae dtrupulous interpreters ask for
themselves, in the absence of such general priscipibether a disputed issue was one
that was deliberately left to domestic laws in tigif the drafter’s original intention. Of
course his intention is to reflect that "regard magy had to its international character
and to the need to promote uniformity in its apgicn and the observance of good
faith in international trade" The answer might beo." Then, alternatives must be
provided from the internal text of the Conventioner if there is absence of such
general principles.

Arguably, two means can provide possible ansvier the hypothetical somewhere
in the middle between "general principle" and "ptés international law." Firstly, by
interpreting the general principle in such a broady that potential principles which
are not sufficient to be "general® or on which t@®nvention is not based on may

work alone or together as gap-filling tools in im@&ional tradd%) Secondly,

99) Of course, even if we turn to the private interoasl law, the issue of which rules of private ingional |
aw should be applied remains to be dealt with.
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distinguishing “"such principles” from “"general miples” which is mentioned expressly
in the text of the CISG Article 7(2) can be argyakbinother way leading to the same
effect compared to the former.

The other is extrapolating some viable and twalc formula from specific
provisions of the Convention by extension of angloghe latter is distinguished from
the general principle, in that such solutions areerofused in Civil Law countries and
that a formula is usually drawn from one or more@vjsions using analogy which are
sometimes not associated with each other or hatkingoto do with at times in light
of reason for being(according to the view of mitgri but mostly, extension to the
other provision should be restricted to its paticucontext. If this analogical way is to
be used to fill the gap of interest rate, its lebakis to justify the usage can be found
either in the CISG Article 7 (1) "to promote unifiadty” or in the context of general
interpretative methodology of [a#1)

Whether it be "formula” which is extended byalgy or it be "principle", it
should not be confused with general principles esitigeneral principles of law express

a general truth which serves as a basic guidelimettfe application of the lavi92)

100) One should take a good care in adopting this wayasonot to broaden the scope of the general picip
too far. ICC Arbitration Case No. 8128 of 1995 isgaod example for this case. It expanded it inte tével
of comparative law. Different opinions are avaikit <http://cisgw3.law.pace.edu/cisg/biblio/feleras.html#ch4
5>

101) For example, when one try to find the legal groufod applying "extension by analogy" in the interatés
e methodology of law, he will face a trouble betweketerogeneous legal systems. When one try to fired
legal ground in CISG Article 7(1) he will face thwiticism how that way which is not agreed upon ama
epresentatives can promote uniformity.

102) "General principles of law thus express a genemathtwhich serves as a basic guideline for the iapfibn
of the law, whereas rules are the practical formataof the principle and, for reasons of exped&nmay va
ry and depart, to greater or lesser extent, from phinciple from which they spring."Berger, "The e€ping C
odification of the Lex Mercatoria," Kluwer, 1999p464, also available at <http://cisgw3.law.paceleidg/text/
principles?.html#rules>
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On careful examination of the text of the CIS®&), one might find that the
paramount goal of uniformity runs the risk of beinmpdermined due to the limited
selection of tools in deriving the applicable ietgr rate. On top of that, even those
limited tools are within the domain of "quasi-lavaking power" of the courf®3) Both
general principles and private international lave awot such tools that carries guarantee
of its subsequent uniform application in practice.

Therefore, from the legislative viewpoint, | rtki the text of CISG Article 7(2)
needs to be amended in order that the text canideahe third way by which neutral
authorities are able to find a solution in the t@ftthe Convention itself to promote
uniformity in its interpretation. Current text of ehsame provision does not literally
provide the third way such as "extension by andlogith a sufficient legal ground.

Such an opinion is premised on the internatiaztharacter of the Convention. The
Convention is the very result of long discussiond anompromise among drafting
representatives convened around from heterogeniegasd, social and economic cultures.
Thus, even if the analogical methodology can be fiicient means to one community,
it might carry relatively unfamiliar impression the other.

To take an illustration, in essence, analogigaierpretation in codified legal
system should be distinguished from common law llexystem in that, while analogy
in the former must be firmly based on the text pecific provision of "given law",
that of the latter is from the law which is alreadjthin the domain of so called, law
making power of judges. Thus, the nature of analbgiogerpretation should not be

viewed as same in different legal systems. Its rditin is fine but clear.

103) Id.
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Such concern, as noted above, should be "lyéedithinated in the text of the
Convention{94) and | believe that can be one of the ways for @mavention to evolve
toward uniformity.

To conclude, priority of gap-filling should bést given to "general principles on
which the Convention is based" in the absence ofe™r and the secondary gap-filling
priority should be given to the third way such amndlogical methodology” in the
absence of "such general principles." Only when nalagical solutions are able to be
extracted from provisions of the Convention shoulte interpreter lastly resort to

"private international law" in gap-filling with aiew to deterring divergent national

interpretationt05)

3.1. Is the analogical Methodology viable for gap-filling?

As noted, one of the solutions to determineréste rate in CISG can be derived
from the way of gap filling in codified legal systs. It generates a solution to a legal
gap out of CISG itself by using an analogy to eémgst provisionsto6) It is

distinguished from other solutions in that this rbfula” does not equal to the ‘rule’ or

104) Such an opinion can be criticized by the intergietaviewpoint. As noted above, general principlenche
bridged to the analogical formula by the interptieta methodology. Extension by analogy is an indisgable
instrument to complement rigidity of codified legaystem in the interpretative methodology.

105) The reason why analogical solution should not be finst is because CISG Article 7 (2) states "Qioest
concerning matters governed by this Convention tvhéze not expressly settled in it..." Here, "not egsly
settled in it" should be translated into "not exgslg settled by the "rule" of the CISG."Analogicsblutions s
hould be distinguished with rule. See generally hicJ. Bonell, Introduction to the Convention, iror@menta
ry on the International Sales Law 79 (Cesare M.nBé&@ & Michael J. Bonell, eds. 1987). Also for opip@so
pinion that "reasoning by analogy takes precedeherwa solution provided in one code provision islagou
s to an issue which is presented under anotherigiooy Seeld, supra note 34.

106) Id, supra note 98, pp.10.
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‘general principle’ and it also does not rely orrivate international law.” Instead, it is
firmly based on the text of the Convention which net a strict rule or general
principle but is derived from specific provisions.

Extension by analogy pays an attention on #e that the interest rate was left
unsolved intentionally and further that this legmp cannot justify or at least mandate
the application of conflict-law. In other words, then-regulation of the interest rate
cannot be identified as the intention to place aulestions which may arise in relation
to the interest rate in the domain of each legatesy’'s private lawd7)

There are some potential provisions in the tektCISG which might present a
solution to interest rate by analo¥$) Among those provisions, CISG Article 76 is
worth taking a careful look at, since it has a samiktructure to compare with CISG
Article 78 in light of calculating a monetary oldifpn of a party.

To extend the analogy to specific provisions,siiould be preceded that the
language of CISG Article 78 itself and its meaniage structurally analyzed so that
those solutions can be available without legalatall For the next step, whether those
provisions are viable approaches to fill the legap should be examined in terms of

analogy.

107) Id.

108) For example, CISG Article 84 is worth analyzing gee if it is a viable solution, since the first sebtion
of this provision mentions interest in its langualg stating "If the seller is bound to refund thece, he m
ust also pay interest on it, from the date on whibk price was paid." In addition to CISG Articlel,8Artic
le 74 and Article 76 deserve to be taken into aotou
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3.2. Analogical interpretation by extending the rule of CISG Article 76

Article 78 of CISG states "If a party fails fmy the price or any other sum that
is in arrears, the other party is entitled to irderen it, without prejudice to any claim
for damage recoverable under article ¥¥)' In various respects, this provision is
similar to the spirit of CISG Article 780 Basically both provision intends to
compensate the creditor for the abstract value whigossession of the owed amount
would have had!l)

First of all, CISG Article 78 deals with a cirogtance where one party has not
made a payment(contract price or any other sumglyineven though it is dué?) and
it intends for the other party(or the creditor) tecover the amount of value which
payment of the debtor would have made. By the savkent CISG Article 76 refers to
goods instead of the delayed payment in CISG A&tigB and the spirit of CISG
Article 76 is to award the deprived party "a paymef a hypothetical substitute
purchase" without regard to whether such purchase een mad€3) In other words,
it kind of equates non-delivery of goods to the #pagment of sum when each of
them are due.

Consequently, it can be said that extending rtle of CISG Article 76 deserves

109) CISG, Article 78

110) CISG Atticle 76 (1) states "If the contract is aded and there is a current price for the goods, ghey
claiming damages may, if he has not made a purclhasesale under article 75, recover the differebetwe
en the price fixed by the contract and the currprice at the time of avoidance as well as any &rtdama
ges recoverable under article 74. If, however, piaety claiming damages has avoided the contradr aéking
over the goods, the current price at the time ofhstaking over shall be applied instead of the entrrprice
at the time of avoidance."

111) Id, supra note 98, pp.13.

112) 1d, pp.11.

113) Id, pp.11.
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to be taken into consideratidi) since the way money can be treated as goods makes
sense in that it has market price as well as tgadimarket in which money can be
bought in the form of a loak?) Thus, the market price can be thought of as the
interest rate.

Second, the interest provision of CISG Articl®8 @ermits the aggrieved party to
get additional damages by stating that "withoutjysliee to any claim for damage
recoverable under article 74." as the CISG Artick dlearly allows further damages
pursuant to the CISG Article 74 by stating "as wedl any further damages recoverable
under article 74."Both provisions have a common lratructure to compare in the
context of spirit of the Convention by indicatinget "value(or interest)" incurred due to
the non-performance is to be dealt separately wémages.

Thirdly, the interest which is entitled by thggaeved party under CISG Article
78 is tied to the sum in arrears and the delay ajment imposes on the other party
an obligation to pay interests) Likewise, in the CISG Article 76, non-delivery of
goods causes a party the obligation to pay "théeréifice between the price fixed by
the contract and the current price at the time \@idance!l?)

Therefore, it can be said that both provisitiase, in various respects, a common
way of measuring the abstract worth (or value) of baeached obligatiok-8)
Accordingly, when a party is entitled to interestden CISG Article78, it can be

possible that the interest is calculated basedhennarket interest rate for the sum and

114) 1d, pp.12.

115) Id.

116) Id.

117) CISG Atticle 76
118) Id, pp.15.
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currency owed when or where the payment should hze@irred under CISG Article
76.119)

This solution is clear and easily identifiable. also makes sense in that the
Convention itself adopts this way when it computies abstract value of goods in their
current market. Secondly, no unjust advantages oadd@étages occur to any party
because this solution is within "parameters" defin®y the contracting partiég® More
importantly and interestingly, this attempt is mpstin accordance with other
international efforts such as UNIDROIT principles bring uniformity into application
of commercial law worldwid&21) Although relying on the UNIDROIT principle does
not provide infallible legal grounds to fill the geof interest rate, it is of useful and
important to corroborate a solution which is reachrough the application of the

Convention as noted aboi#?)

3.3. Downside of the analogical methodology

It goes without saying that the spirit of wmihity can better be achieved through

the self-derived solutions which are firmly baseud the Convention. The third solution,

in this regard, is worthy of careful attention sinderesulted from deliberate efforts to

119) Id, pp.12.

120) Id, pp.15.

121) International Institute for the Unification of Pate Law, Principles of International Commercial @ants, R
ome 1994, various versions of language are availatl http://www.unidroit.org/english/principles/dcacts/main.
htm. UNIDROIT principle 7.4.9. (2) states the irgst rate "shall be the average bank short-termingndate
to prime borrowers prevailing for the currency odyment at the place for payment, or where no swth e
xists at that place, then the same rate in theeStétthe currency of payment. In the absence ohsacrate
at either place the rate of interest shall | be #ppropriate rate fixed by the law of the Statetlé currenc
y of payment."Seealso id pp.13.

122) Seesupra note 53.
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avoid directly resorting to private internationaw in the absence of general principles
on which the Convention is found. However, one shotdde care in applying the

analogical interpretation in order for it not to bé&ewed as a sheer attempt to justify
prejudgments of courts.

If any solution tends to be relied upon byvate international law forum simply
because it reinforces pre-made decisions, or congsism ignorance of other
international case-laws, it will not be of any hefp the context of progressiveness of
uniformity.

On the other hand, a possible criticism whiclaymbe raised, although itis
critical or a little extreme to point out, is thahid solution must not be taken
advantage of solely for the purpose of justifyingiraasonable interests of specific
countries. Some countries must have vyielded to de® honorable birth of the
Convention with leaving many issues still contrevalr and unsolved. Assuming the
issue of interest is one of them, | hope the "thiays including analogical
methodology may not be utilized in order to realitesir unilateral interests since it
should be worried that the parties, having concedetl to include interest rate in the
Convention with the other parties, still proceedsit up the interest rate by means of
interpretative methodology in its favor.

One should also take into account another ilplesscriticism that may voice
doctrine of default rule in solving the legal gap the Convention. As to the legal
nature, the international treaty can arguably beveik closer to the contract rather than
inherently binding law. To take the extreme positias to the nature of international

treaties, the Convention can be viewed as a contmactsome respects. Generally
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speaking, when a "contract" has a gap which is gmeerby it but not expressly
settled in it, one should turn to "law" to fill thgap as a matter of course. In this
case, the voice can insist that domestic law of dagal system can naturally operate
as a governing law to fill the gap as a defaule.rul

It can be also possibly said that the issueulsh@o to the private international
law by default since no drafting fathers agreed nuploe way to calculate the interest
regardless of legal nature of the Convention.

Ultimately, given the bright and dark side ofyasolution, it seems that each and
every potential solution shades off into a utopiaotion of uniformity to which the
Convention is pursuing as a paramount goal. In otherds, it is not a matter of how
to come up with a viable interest rate, but a matterhow to improve uniformity in

its interpretation and application of CISG Articks.

V. Finding the Interest rate from Scratch

There were optimistic visions for Uniform priga international law among
international representatives from different coiastr of legal, economic and social
regimes when the Convention came into force on algnd, 1988. After twenty years
of case law, however, it seems that there are notym@mmentators who actually
believe in a Uniform set of law on internationallesa transactions. Notwithstanding

some degree of success at unifying international lan sales of goods, the
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accomplishment for the common goal of Uniformitypegars to be a little remote one
at the present, given the misleading homeward irg&afion in some jurisdictions, the
insufficient case law in the specific area and ifpeorance of the Convention where it
should have been applied.

Indeed, on the way toward achieving the aftractidea of Uniformity, there
were many barriers. It was a big deal and worth epating for the international
community to have all the different nations gettih® negotiating table and agree on a
system of law. For some countries it was undoubtddheign to their legal systems
and caused conflicts of interests among represeegatat times. For this reason, they
could not help leaving some issues unsolved andpoamised, thereby now leading the
Convention to have a hard time maintaining the armity at an ideal level in its
interpretation.

The concerns for the wuniformity in interpretat of this Convention are
expressed in CISG Article 7 which states "in theeripretation of this Convention,
regard is to be had to its international charaeted to the need to promote uniformity
in its application and the observance of good fdithinternational trade." Moreover,
subsection two of the CISG Article 7 also directs to a solution with respect to the
guestions concerning matters which are governedthizy Convention but not expressly
settled in it. It states that those questions are e settled in conformity with the
general principles on which it is based or, in thesemce of such principles, in
conformity with the law applicable by virtue of thele of private international law."

However, one might easily notice that the utopiaotion of Uniformity is not

specifically defined by drafters anywhere in thattef CISG in the first place. On the
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one hand the inherent deficiency should imply sbmegt that specifies how the
Uniformity should go forward. On the other hand, ¢haare also some commentators
who claim, the Convention itself actually harms tpaal it attempts to promote due to
some defects including uniformity itself. Thereforejcovering the identity of uniformity
to which the CISG is pursuing should be precedetbrbeconsidering which side to
take between acknowledging the success of CISGndying sets of international sales

law and complaining its incompleteness or unpreditty.

1. Uniformity by which drafters envisoned Uniform private
international law

The goal of "uniformity” is a utopian but ceete notion which should be said
still, so called, "in progress" reflecting draftershtention and expectation of
international legal community. In the context of th@ogress”, supplementary comments
must be addressed to the substantive factors of"ghegressive uniformity.” For such
an ideal notion to improve uniform interpretatiomdaapplication of the Convention,
much consideration should be given to the followwndition precedent of uniformity:
(1)international character and liberal approach,re(@ive and dynamic adaptability
(3)good faith, (4)declaratory but binding nature, r¢Spect for various views from
heterogeneous bodies of authority.

The CISG, in fact, is the only and first treaty international law on sales of

goods to win "broad participation" on a global eddB) Now of all the whole amount

123) It cannot be true that there were pre-CISG sincgthiternational efforts saw only limited succebsder
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of international trade, more than two-thirds is framore than 60 CISG Contracting
states. In this regard, First thing to mention tonitidg the ultimate goal of uniformity
is its "international character."Since the CISG haldeady been taken into effect, the
interpretation and application of the Conventions haow assumed the mandate to
complete the uniformity whatever it may be defin@dhus, it is closely connected with
the ultimate goal of the Convention to take itsefnaitional character into consideration
in its interpretation.

It was an appropriate decision for the draftershave required in CISG Article
7(1) that "regard is to be had to its internatioohhracter.” It should be also true that,
as more contracting states adopt the Conventionge ncareful regard is to be required
to its international character. Thus, it was quitduitive to include international
character in the text of the Convention.

The consequence of realizing this character is wefiressed by Professor Bonell:

"Instead of sticking to its literal and grammaticakaning, courts are expected to
take a much more liberal and flexible attitude d@ndlook, wherever appropriate,
to the underlying purpose and policies of individpaovisions as well as of the

Convention as a wholé24)

the Uniform Law for the International Sale of Goo(ldLIS)/the Uniform Law on the Formation of Conttac
for the International Sale of Goods (ULF) treatighich date back to 1964 and were signedin Haguesrwh
arties faced with certain disputing issues in inétional sales transactions, the domestic courige lta make
a decision on which domestic law they should apfge Joseph Lookofsky, Understanding CISG in the USA,
Kluwer Law International, 2008, pp.3.

124) Bruno Zeller,The UN Convention on Contracts for tmternational Sale of Goods (CISG) - A Leap Forwa
rd Towards Unified International Sales Laws, 12 éanot| L. Rev, 2000, pp.105-106 also available hdtp://w
ww.cisg.law.pace.edu/cisg/biblio/zeller3.html.
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As Professor Bonell pointed out, a "liberal armoad approach” to the
interpretation of the Convention is required, givéme international uniqueness of it
including common law and civil law system. It is mwubt that only such a liberal
approach can harmonize each conflicting economigalle religious and social
regimest25)

However, a liberal and broad approach shouldt rme confused with
acknowledging divergent national views and theirsules since liberal and broad
approaches reflect concerns in regard to idengfyiine solutions which will bring more
uniformity to its interpretation in the first placeAcknowledging divergent national
interpretation means nothing more than ignoring thatonomous nature of the
Convention. As to the gap of interest rate in thenv@ation, in this respect, it is
necessary to take a liberal and broad approachitbghould be fully limited to the
extent it is justiied and reasonable in freely amnplishing its ultimate goal of
uniformity.

Secondly, it is clear that drafters never idexh to mean uniformity as having
strictness or absoluteness. CISG Article 7(1) statessomewhat passive tone that
"regard is to be had to the need to promote unitgrmThus, it can be said that the
language of CISG Article 7(1) supports the view tthih does not mean strict

uniformity.126) In light of its international character, its levealf strictness can be

125) John Felemegas,The United Nations Convention ontr@ots for the International Sale of Goods: Article
and Uniform Interpretation available at <http:/fpis3.law.pace.edu/cisg/biblio/felemegas.html#N_43@8kso avail
able at Pace Review of the Convention on Contréatsthe International Sale of Goods (CISG), Kluweaw
International, 2000-2001, pp.115-265.

126) Larry A. DiMatteo, THE INTERPRETIVE TURN IN INTERNAONAL SALES LAW: AN ANALYSIS O
F FIFTEEN YEARS OF CISG JURISPRUDENCE, Northwestetournal of International Law and Business,
Winter 2004, pp.299, 310.
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relatively ascertained. As previously noted, moreeftdrregard is to be given to the
international character of the Convention, as itsgebore heterogeneous entity as
contracting states. Moreover, the result of that négghould be something that lessens
legal obstacldg?) to international trade because it is absurd tockstto strict
interpretation at the expense of the very purposdhe Convention. Therefore, it can
be said the success of the Convention can be neshdoy "a standard of relative
uniformity"128) which has a dynamic characterization rather thanstatic or strict
distinction.

The Relativeness of uniformity can be expldineot only as an opposite notion
of strict uniformity, but also as having connectiovith substantively evolving value.
Due to the fast changing nature of modern societgtasmdard of application reflecting
international character of the Convention is subjec what is thought to be the most
"international" and "uniform" at the time it is dgal. It is in this context that "a
standard of relative uniformity” has a dynamic elaéerization rather than a static or
strict distinction. Its dynamic adaptability woulde bwilling to meet international
expectations through which the uniformity is to ®een.

In connection with the gap of interest, what thelativeness and dynamic
characterization of the uniformity implies is thegent need for the Convention itself to
provide various possible approaches to the issub warious legal bases so that such
expectation of the community may not be frustratédone acknowledges the notion of

uniformity is not a static being, he would also guae the need of flexible legal

127) In its preamble the CISG states that "THE STATESRPAES TO THIS CONVENTION ... BEING OF T
HE OPINION that the adoption of uniform ... would ¢obute to the removal of legal barriers in inteion
al trade and promote the development of internafidrade ..."

128) Id, supra note 95.
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grounds in realizing its ideal status. However itegowithout mentioning that flexible
legal ground to apply should be based on good .fa#h

To summarize, what matters in solving the gap imkrest rate in CISG is
recognizing relativeness, dynamic distinction antkerimational character of the ultimate
goal of the Convention in unifying the possible usioins to the issue. What |
emphasize by "unifying the possible solutions” doed necessarily mean there should
be only one way, rather, it means unification throudjtersification. Diversification of
solutions will lead the uniformity in progress tdet ultimate status. All potential
solutions should be filtered through the relativefarmity that best reflects expectations
of international community.

A couple of points to add are the fact thatfamiity provision can be viewed
as a declaratory provision due to the lack of sancbf international community in
reality. As noted above, the mandate of uniformity up to the interpretation and
application of the Convention. Thus, consequence eafizing this point leads us to
view the visionary notion of uniformity as not hagi a legally binding implication
thereby defeating any attempt to define it from tegal perspective that seeks its
binding power. However its binding nature should foeind in the contracting state’s
intention of being bound by adopting the Convention

On the other hand, it can be also said thatnibion of uniformity is a "general
principle” which could not amount to the “generalinpiple on which the CISG is
based"but rather the Convention itself so createdha time it was born as to be the

fundamental principle which penetrates each andyey®licy of individual provisions

129) Because the CISG Article 7 also states "regardoidé had...to the observance of good faith in intéona
al trade."
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of the Convention. Admitting declaratory role of thamiformity provision but binding
nature of it in the Convention | would like to leanvt with a mandate of progress
which is declared in order to promote the need aififoom application of the
Convention.

Last but most importantly, given the previouglginted international character and
relativeness of the uniformity, among the practicabans to achieve the goal is to
disseminate decisions of domestic courts and fordigraturest30) In furtherance of the
ways to achieve the goal, respect for other cowiesivs is important as well. As the
German Federal Court stated, "in the application cofiventions or convention-based
statutes” courts should " rely on foreign court isieas, not only in discussing them,
but even in emphasizing uniformitd?) It is true that the goal of uniformity is often
emphasized in the various legal literature in lighft application and interpretation of
the Convention, however, when it comes to the prob&#ninterest rate, it is very rare
to see any reference to this g&¥ That means alternatives to the interest rates have
often been established through the interpreter's dletter solutions®s3) It is clear that
such controversial issues as interest rate showdapproached in line with whole
international expectation and views to progresgida@ep up the uniformity.

In conclusion, when any above-mentioned poimigarding progressive uniformity
are not taken into account by any solutions ininfijllthe gap of interest rate, it can be

said that it does not live up to the current indégional expectation and evolving value

130) Volker Behr, The Sales Convention in Europe: fromolfeems in Drafting to Problems in Practice, Jolrna
of Law and Commerce, Spring 1998, pp.292

131) Bundesgerichtshof, BGHZ 10, pp.155.

132) 1d, supra note 99, pp.291.

133) Id, supra note 19.
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of progressive Uniformity.

2. Review of Interest rate in Zapata through the prism of
progressive Uniformity

One U.S. federal case dealing with the issuentdrést rate shows how the spirit
of the progressive uniformity can be hampered. Ipafa a Mexican enterprise sold
cookie tins to the plaintiff company, Maurice Lené&lboky which was incorporated in
the United State®4) The buyer deliberately refused to pay the seler purchase price
of nearly US$850,000 for the 1.6 million cookie timéich were delivered to and used
by the seller. The amount of US$850,000 amounted 110 ibvoices of the seller. In
addition, it also refused to pay interest which wasyable on the amounts overdue,
because the buyer had never paid interest before.

The seller filed the lawsuit claiming the paymeof the goods, interest on the
overdue amounts under CISG Article 78 and recowdryts attorneys' fees under CISG
Article 74 CISG. On the issue of interest, jury aveatdZapata a disputed pre-judgment
interest in the amount of US$355,560199.

In Zapata, the U.S. District Court properly chote CISG as an applicable

law.136) It also correctly applied CISG Article 78 as anpmgpriate statute since the

134) Zapata Hermanos, S.A. v. Hearthside Baking Co., ldéh/a Maurice Lenell Cooky Cmpany, 2001 U.S. Dis
t. LEXIS 11698, at paragraph 2 n.1 (N.D. Ill. Julg, 2001)

135) Seeid, supra note 19.

136) i.e., the court considered the issue of interes¢ @s a matter which the Convention applies to dngs no
t expressly give a solution to it. See Franco Rerfdniform Application and Interest Rates Undee tNienna
Sales Convention, 24 GA. J. Intl & Comp. L., pl47
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court considered the payment of interest lasuna praeter leger8?) Further, it was
seemingly proper to utilize general principles @ll" compensation” or "reasonableness”
in addressing the issue of interest rate in that meed to rely on domestic law was
substantially reducet$8) However, on the condition that there exists a legap of
interest rate in Zapata, the federal district codecision definitely failed to contribute
to establishing uniform application of the Conventi from the perspective of
progressive uniformity which is presented immedjatabovel39)

As to the issue of interest rate, the court ldie issue on the jury with
instruction relying on the general principle of seaablenes’9) The reasonable interest
rate was decided by the "reasonableness” of the Mt the evidence presented from
both parties was weighed by the jury and it awardedseller’s favor. In a word, the
courts’ opportunity to show respect for foreign ksuview was not utilized thereby
causing the lack of careful regard to internationbaracter of the Convention. | doubt
if any reference to other foreign court’s view netiag the disputed interest rate could
be found in the decision of the court.

Moreover, it seems that there would have beerdifierence in the court decision
even if the dispute in Zapata had been in the donedi UCC. As the Constitution of

the United States provides that treaties made atntamnational level are the “"supreme

137) Arther B. Colligan, Applying the General Principtef the United Nations Convention on Contracts fhe t
International Sale of Goods to Fill the Article 7Bterest Rate Gap in Zapata Hermanos, S.A. v. Heite
Baking Co. Inc. (2001), Vindobona Journal of In@ianal Commercial Law & Arhbitration, 2002, pp.56.

138) The ruling of the District Court on attorney'feesasvreversed and remanded by the the U™ Citcuit Co
urt of Appeals, which is handed down on 19 Novembeo2.

139) See,id, supra note 19, regarding jury instruction b tcourt.

140) The Constitution of the United States Article VClause 2 states that " this Constitution, and thesl of
the United States which shall be made in pursuaheeeof; and all treaties made, or which shall bade) u
nder the authority of the United States, shall be supreme law of the land..."
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law of the land41) judges from the united states as well as judgesh fother cultural
backgrounds are required to view the Conventioroutin the prism of progressive
uniformity, not through the lens of domestic sala#/ Isuch as the Uniform Commercial
Code of the United States. The court did not shovlexes of foreign court’s
perspectives as well as persuasive reasons whypé#nges could not but accept the
same consequences when there was an internatienalf sales law to be applied.

Secondly, as discussed previously in the papagraf general principle, same
criticism must be addressed to the application k& principles. The general principle
relied on by the court could not provide any cotersolution to the given case. The
jury thought that 1% compound rate should be anicgipge interest rate not because it
was stated on Zapata's invoices or Lenell's purehagders, but because it was
considered as reasonable rate. In light of the cpesee of the decision, | doubt if
the court was bound by the uniformity at all or hg&wen any thought to the
declaratory but binding nature of uniformity. Wheh domes to the issue of interest
rate, the substantive uniform application of the ¥&mtion concerning the issue of the
interest rate can not be found anywhere in thes@@tieven though it can be referred
to as a typical case of significantly retrogradedfarmity.

Thirdly, the solution in Zapata is also contraty the previously presented
criteria, in that it is not a clear and identifialdelution. Assuming the case is filed in
civil law country or some other foreign court, theluion can not guarantee both

potential disputing parties to predict the outcoroé claims with any degree of

141) Decision of the Vienna Court of Appeal of 26 Ja®82 cited by Franco Ferrari, GENERAL PRINCIPLES
AND INTERNATIONAL UNIFORM COMMERCIAL LAW CONVENTIONS: A STUDY OF THE 1980 VIE
NNA SALES CONVENTION AND THE 1988 UNIDROIT CONVENTNS ON INTERNATIONAL FACTOR
ING AND LEASING, Pace International Law Review Summ1998, pp.183.
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certainty. Sometimes the general principles migherajg as a proper solution when it
shows practical value in addressing disputed issl@mvever, the courts are required to
be careful in basing a decision merely on theseemgnprinciples because, as an
arbitral award annulled by the Vienna Court of Aglpen 1982 shows, it is, more
often than not, impossible "to infer concrete solgi directly from general
principles.142)

Lastly, the third criterion which is presentedl the beginning and requires that
the method of calculating interest should be firnidgsed on the Convention was not
met as well. Even if the court's solution might besigned for or directed toward
achieving uniform application of the Convention Iige judgé43) by relying on the
instrument of general principles, it overlooked tiaet that taking advantage of general
principle should be justified in freely accomplisgiits ultimate goal of uniformity. In
other words, it misunderstood what should be gives priority in considering possible
solutions.

Therefore, it can be said that the court shdwde given a second thought to
the solution regarding whether relying on the gahgrinciple of reasonableness or full
compensation was in the direction of the progressiniformity. Simultaneously, had the
court correctly thought the recourse to the ruléspivate international law should not
be abused, it could have come up with a solutionclwhivas undeniably based on the
text of the Convention by means of analogical prietation thereby defeating potential

challenge based on the cause of uniformity. Of eguis should be also evaluated

142) The judge was Milton I. Shadur, and the tribunalswd.S. District Court, Northern District of Illingj East
ern Division (federal court of 1st instance)

143) Tom McNamara, U.N. Sale of Goods Convention: Finaloming of Age?, 32-FEB Colo. Law, February,
2003, pp.19
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whether the analogical application conforms to fmegressive uniformity.

V. Conclusion

The issue of interest, while "relatively mundaoending,” accounts for much
portion of total CISG cases on global sé4e and many decisions of every domestic
court has been the subject of great controversyeddd the Uniform moderriex
mercatoria has been hindered by the diversity of various dreterogeneous legal
systems. The international effort to unify internatil sales law is desirable since such
attempts not only promote the communication andcgeaf international community, but
also contribute to reducing the costs of intermatiotransactions of the parties and
conflicts among countries of differing cultural kgoounds. Even though such efforts
deserve to be complimented, it is a different taskd aa long way to achieve
subsequent uniformity in interpretation and appilwa of the Convention. The
accomplishment of textual uniformity alone does mpiarantee the elusive goal of the
Convention in practice.

This thesis evaluated appropriateness of ptegsessible approaches that the CISG
Article 7 provides to the issue of interest rate and out of the Convention, before

advancing an analogical methodology and developitg notion of progressive

144) Obviously, one should be noted that the generaicjpies should not be conflicted with the goalstbé C
onvention. The underlying principles must first tkentified within the text of the Convention, thehey coul
d be applied in specific contexts in a way thatl viiirther the goals.
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uniformity.

CISG Article 7(2) directs that any legal gap#ich can be considered to be
praeter legembe resolved in accordance with the general priasiplThe main problem
of the first solution is a danger to the unificatievhich has been thus far achieved.
Nowhere in the Convention are these general piegipexplained and it is very
dangerous to identify it based on such a vague ambiguous text in terms of
foreseeability as well as predictability. The presaewiter argues that the necessary
general principles should be interpreted and tceate the same level or in the similar
context of the progressive uniformity as a "goaf' tbe Convention, with a view that
both notion or paramount goal came into existendh whe advent of the Convention,
unless the sound way how such a general princigleuld be relied on and
extrapolated is established by the internationahroanity who themselves created the
Conventiont45) However, its role as a potential gap-filling fulcti to the issue of
interest rate should not thoroughly be denied as ds it has a practical value in
addressing the issue and, at the same time, is iordewe with the direction of
progressive uniformity.

CISG Article 7(2) also placed the rules ofvpte international law into the
gap-filling mechanism of the Convention. Obviouslycls last-resort rule would hinder
the spirit of the Convention. It was in this conteixtr the present writer to strive
finding alternatives through the notion of progress uniformity before a court is
obliged to turn to the private international law. &ihinterpreters take into account the

critical factors or purposes of the progressivefarmity in finalizing their decisions,

145) 1d, supra note 81, pp.15.

_59_



such decisions as ignoring binding nature of uniioy and other foreign court's view
would not be settled as a referable precedent. herotvords, an interpreter’s view
should be filtered through the progressive uniftymivhen turning to the last resort.
Moreover, if a viable alternatives which should baleated in, and filtered through the
context of the progressive uniformity can be exitafed from the internal text of the
Convention within the fence of lawful grounds wtreatht be a form of "principle” or a
"formula”, it would greatly enhance the status o tBonvention as a true uniform law
in international community.

The present writer argued that general intéagve methodology might provide
such practical principles or a viable formula ca@a #rawn based upon the analogical
interpretation of specific provisions in the Contren and that can yield affirmative
results that go a long way towards reducing thednge turn to the conflict of laws
solutions for gapgraeter legem Among the potential alternatives, extension by @mal
based on the CISG Article 76 was emphasized on. Vi@uate the solution in the
context of the progressive uniformity and througdie triteria that has been presented in
the beginning of this article, it deserves, in margspects, to be considered for
authoritative bodies to apply.

According to the analogy to the CISG Article, 7&pplicable interest rate is the
market interest rate for the sum and currency owedhe time and place where the

payment should have been mad®. First of all, the solution is obvious from the

146) CISG Article 57 states that (1) If the buyer is rmiund to pay the price at any other particularc@)ahe
must pay it to the seller: (a) at the seller's plad business; or (b) if the payment is to be madainst the
handing over of the goods or of documents, at thecep where the handing over takes place. (2) THierse
must bear any increase in the expenses incideatglayment which is caused by a change in his ptecéu
siness subsequent to the conclusion of the cont@e# id pp.12.
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contract of the parties because it reflects theetiand place at which the payment
should have been made. It is also in line with tH&GC Article 57147) Further, under
the analogical application of CISG Article 76, imstr rate in CISG Article 78 need not
be defined as either damages or unjust enrichmdnis, Tpreviously mentioned criticism
in paragraphs of general principles does not hol@ there. Second, the solution is not
only clear and easily identifiable to provide foregictability and foreseeability to the
contracting parties, but also firmly based on theerimal text of the Convention. Third,
this solution is based on the "parameters defingdihe parties.” Thus, it can be said
that neither party is unreasonably placed at anamtdge or disadvantage. Last and
most importantly it does not conflict with the cept of the progressive uniformity.
Notwithstanding the practicability of analogficsolutions to the gap of interest
rate, what should be focused on is not how to compewith an appropriate interest
rate, but rather, how to improve uniformity in apption of CISG Article 78. Thus, it
is also argued that limited selection of tools mrrent interpretation of the Convention
needs to be expanded and improved from the legislaiewpoint so that the presented
progressive uniformity can better be achieved byerpreters with flexibility. Even
though the reality, in which the recourse to ruldspdvate international law is made,
shows the regression into uncertainty, it can not denied that an expansive
comparative search for the "third® way in combioati with existing tools of
interpretation and solutions would enhance the imalgspirit of the Convention. Only
such an approach pays an appropriate regard, invirggdegal gapspraeter legem to

the paramount goal of uniformity in the applicatioh the Convention.

147) Id pp.15.
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