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ABSTRACT

A Study on the Capital System in Corporation

By Park, Seung Nam
Advisor : Prof. Yang, Dong Suk, Ph.D.
Department of Law,

Graduate School of Chosun University

The capital system in Korean Commercial Law maintains a strict legal capital
system to adjust earnings among stockholders. The basic goals of the capital
system is to maintain the capital of corporations strictly in order to protect

creditors of the corporation.

Such capital system has been recognized as a compelling law to protect
creditors, but many countries in the world abolished or lessened the concept of
capital with basic examination on the legal capital system. It is in accordance
with the judgement that inefficient functions or side effect of the systems that
are designed to protect creditors such as par value stock system, minimum
capital system, investment in kind, investment limit system, capital reduction
system, and strict reserve system should be adjusted.

In our country, the revised commerce law that reflected such trend was
presented in 2006 and its main contents are as follows:

First, the authorized capital system that regulates the necessary issuance of
more than 1/4 of total stocks to be issued in establishment of corporations is
designed to improve mobility of raising funds by allowing new stocks to be

issued only with determination of the council within the range of expected

- vil —



number of stocks. However, the facts that there is no room for designation of
the regulation on the authorized capital as a compelling regulation in statute, and
that a certain rate is designated between expected number of stocks to be
issued and the number of stocks issued indicate that autonomy of corporations
in capitals is excessively invaded and significant restrictions are given on mobility
of raising funds. Therefore, the revised commerce law thought that abolition of
the maximum of the expected number of stocks was judged to be the most
realistic alternative, but a necessity to mitigate how to increase capital along with
the corporation law model of the U.S.A. that the change in the number of the
stocks to be issued is normally decided rather than specially decided was
presented.

Second, the current minimum capital system of 50 million won was designed
to prevent the abused establishment of corporations and protect creditors, but
as credit rating of corporations are identified through their financial status, it
was considered it has no significant profits to protection of creditors and was
abolished for activation of business inauguration and economy. So, it intends to
abolish the minimum capital system that may work as an obstacle to
establishment of corporations and support activation of small-sized corporations
inauguration and economy like Japanese Corporation Law.

Third, currently, we adopted the par value stock system that the sum of even
par value of more than 100 won constitutes capital, but according to choice of
corporations, it allows every stock to be issued as par value or no par value, or
every stock to be issued as no par value.

Fourth, the current reserve limit was infinite, and the reserve limit of the legal
appropriated retained earnings was regulated as 1/2 of the capital. Therefore, our
revised commerce law abolished the differentiation between uses of the legal
appropriated retained earnings and allowed the legal retained earnings that exceed
1.5 times of the capital to be used for other uses except the preservation of

capital deficit through a normal decision of the general meeting. It mitigates the
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limit of the legal appropriated retained earnings to be excessively reserved, aiming
at providing elasticity for financial management of corporations and activates
shares.

As examined above, we need further examination on whether it is reasonable to
maintain our current capital system with the same meaning as the existing one
or whether it should be changed like foreign examples of Japan and U.S.A. to
enhance efficiency of corporations and international competitive power.

This study targets the capital in the revised commerce law of 2006 by the
Ministry of Justice. For the purpose of the study, it examines legislation and
discussions on it of the U.S.A. and Japan that have significant influence on
Korean legislation, organizes our revised commerce law and discussions, and

reviews its validity.
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34) AHE HIHI= SESHHL HAZ= MLEZE0 250 E-E SIS FAS HHETHAS
Z otHLE TaAts=Al, XIIFAle] HSOHH L= HAMER 2 H0Me S0l 2HH2AH 012
SICHCIEBAR, "EitaE”, ThHEREMERR, (REFRIUREELES) (X E, 1999), 186MH).
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H2& 0 =

SIAMEA =M s2 ¥ S0 AAHA JHE 201 AdE0 A= 01=37 Xt
M= SE2 FAAME =2 FAtEz B FF20A Jlgots A0lctd &
= UCH =, SH 01=29 A= sIAEE A2HZ0 ot #E8otn JU/U2LE, S
e REIAE 2 01XsS S e FIIMBH UMM HEXE(legal capital) Xl
S E HXGtD RUACH38) 2lste 0120 E AH=H HXotd A= =2 =2
A2HEE 7Aotd Je 22 FIF S&otd UL & = ULL

A2HEE |FXotD U=z =52 HEXE(legal capital)ol HOIS HEHFAIO] HH
SHY, FARHEFAS Laliet (= OlA2IF U220 HYY A2 Het sA/h &
HHC2 &GN UCE3Y SM= HUHS M0 HS LA ZFoHKH FF= HHIHS
A Zdote =4S ASotHL £= RARAEFA0] s BRI SEHOIL A
B4 HYA & HEZWE0ILE SHEFAS EEA =5 A=0 BEEHA @Ee 2
22 d0WS(surplus)40ez &0 S8t MUESHEE EMoHA Z=0h 19774
A=l Ze[ZLI0t= SIAFH I 198082l 2HBIAE X 198432 IHEZHIIAIE2
HHFAN HEXNE2MEESE HASHD MZ2 BHEMSIIES #E6t0 UL

Ol2H 201 2 =0ttt EX2 2AtEs =1 e 0l |

ot 1 WHES oAMIol metols €2 el gAl &0
HFE JI=22 20MI1 =01 0I=2 A 2H0 2 &= 0K
EH =2

PR Z, 2|LLIOIES FIAIY L 23| A (MBCA)

37) DI=3AMEN JUAAXM IE2HE S22 AMES 19128 REFUHAN PUHFTAZ HSI6IHM L
Blotl SICHERBRER, siBiR X, 115@)

38) 1985 60l 7IHF0AM HEXNE2MEZE HXSLD UA=0, 1993 1280 26IHFIF =0 0Ol
AMEOl &0l 50042 Bt45 E.*QIE}I’_ StCH. 2003 2F 1300 F=JI HEXENE ¥ dEH0I
HHZEAMEE KXot UCHHamilton - Macey, Cases and Materials on Corporations,

2003, p.489).

39) 1 6l2& Del. Code Ann. Tit. 8, §154(1991); N.Y. Bus. Corp. L. §506 S€ £ % UL}

40) Adoi=22 01Y 2 2(earned surplus)dt X220 S(capital surplus)22 2Fodte 20| LA
OICH old2oiZae A At &S0l 2o YdE =20 = 0t =F0H ZUHGHK 22 2
(retained surplus: F20/2)S LsICt. AH2Ud032 SN, ZX, &Y S K20 2l A
21 ANS0I0, FALSMAIS HeH = HAEIESZ X L2 2Hol 02 (paid-in
surplus), ZHAHOl 2lolf EHAEXE20] A= 2Hol 2 X202 (reduction surplus), E8ANZ,
DA XA THEOIL0| 2 (revaluation surplus) S0| E &&=,



1. 3 A2HEE |FAGHL UesE =
Jl. ¥dH - XIIEHT
NEHEE SXotl Us detdoFz=2 ==2F2 HAYHNAM=E YHEAE(legal
capital)2 HHZFAIO] OHOH=zoHT ) ROHCIZAIO] SHSHAIN OIAFSIDF 20 Ms 21
S ZHSH MOl SHAHMOICHA) S FALUHAIC HHMQ| IR RS 2oz F
SO F=FDF Mg (|ExMo=z2 xole 2US 2ot HUH(low par stock, MM
HFEA) L= PHHZTA(no par stock)S &eicle= 210 LBEHAQ|C.42)
NESXHMEIN MEXIESIIsES o) RlolAdes Agst 4o X220 8ME A
OF &tCH 19AID] OI=22 DWHHHO| FAlYSH)| UBIAEQIJAS L HHD|G L& SO 2
MEZ QI MMEHO| FAILSHQ| SIIGHQCH 8t 19128 w23 3AIEHS 252
LPOHHFAO S| GISTIRUCH. RHHAFAIO AL E X2MES =MMot2Z 0lA
SlZoZ RUHFAQ dish)loNE A™MHZs XIHZEA ez XNEE 210l 2
Sl D, 0|2 YaHz:AIO] OHHZEOMOZ (QIoiEE X=EINEWU 2250 EALAE
(stated capital)43)0letD GISCH Ol2ist BEANEES H2XOl HA2 ZHAGHE 20|
JIsotH ZIACH X222 M= A 201 BHIEUHA HAZO0E & 2301 O

41) Del. Gen. Corp. L. §154; N.Y. Bus. Corp. L. §506.

42) MHHFA = ROUCIFAIQ] M| BIEO0|D| M2 SAksE 2ASS XE0tg XA 1
O™oZM 2o MANESIIs=2 Bx Mg JUCHMarsha Simms,  Acquisition
Financing, Practising Law Institute Commercial Law and Practice Course Handbook Series
PLI Other Number 6021, Asset Based Financing 2005, April, 2005, p.628).

43) 1950 RYSIAIEE2 RUHFAQ waIIK = X 25%E ST 0IASDF UHRYHILE
N&EetE BRE HIAStL= LI MM HAILNE20! SCLD AESIA2L, 19603 0l=
25%2 HIetol A M Zl RUCH.



MUl AetE =ATE2 HAWUA OIALZIOF 2H=Ch44) SUHIAIO] GHali )} oM
2 BAHM2Z 0IM2IIF AIRZ201 2 &= USOI,45) AHFAOl HEHDILH2 S
EICH46) TefLt HEHFAIOl HEHMZ2 O|ALSIIL XIHRZ201 HE == ULH HESTAIY
SAFRL ZAPMIE S 81, A2 (o) SE0otthl OlAte[IF EtHote A2 &
& OtCH.47)

FALHAIY =S4 26t A=HEE |AStD A= F480M= S 0l
EHt SEF(watered stock)Jt 2HMEI0 2CH SE=et B0l 2706k= 232 UItS
XSGoHA 410 =3It FAS FHSE6ts AEHSE 20Ictes A22,49) it S St
D OE A 201 =42 AREHA0| HAXHCE 2Nl BREA EASHE =7
oty MAYRYE H2=Z ot =40 &di"d L2 2MOICH SEF=E AHFANT
OOl A =AU 0 AN HHSMO HEtS 2llot)] P BEHSZ 018X 0 A2
of S22 SHXIA ECHS0 0l B Btdls MAXDIE LEE A S SEF2
golis 22 =01 ot A2 M HEHMNS| XIHS 3IAH L= M X0
X262 HPs & UG Z 5t UCESD CHoF STHOl= AIDFZEH0| 2I5H0] o4 0d oK

44) Del. Gen. Corp. L. §161; N.Y. Bus. Corp. L. §501(a), 701; Cal. Corp, Code §§300(a),
400(a).

45) RAHFAQl HEHIIMN2 FIA SEFUH= FEHCZ OIAEIF UHRZ0l B8 = AU HH
NEHEE SXotn JAse &R UAl gal M IHE22(minimum capital provision)2 J|MotE
2 @Fotn Use & A = ZMAE2 0oz 20l REHEE wajtoHl &2
HEIO{OF SHCt. SHE R AIS] HEHIYIIN S Mot 2| Astel waidto(equitable
minimum of issuse price)0lcte EEYAQ HISt0l JUCHEE A, “PHUHHFAMNEZS Zlis
o ART, TAAEAHT, H202 M1E5(2001), 173%H).

46) Del. Gen. Crop. L. §153(a)(b); N.Y. Bus. Corp. L. §504(c)(d).

47) Del. Gen. Crop. L. §152; N.Y. Bus. Corp. L. §504(a). L1=0] €& Z=0lA= ZecH AMHIAZS
Ha 2 =082 FALHO It2 6= 200l SXE O UACHCal. Corp. Code §409(a)(1)).
DUHSIAIHE2 S0l D248 R#ES £ UCHModel Bus. Corp. Act §6.21(b)).

48) stE DI=0ME AEMEZE SXAdctD A= FUHME A2 32E = 0|28 HERKS 2F
O Z=IHStAl 22D 20l 2 XHAIO SIAFHZ XD SIAMN CHOl SiAHl - EE2H3E2 RE = U
= HME&= SICCIES AR, "#MA it - BREM, (LR, 2004), 30m@).

49) BSYe2 =2EFE EUAFA(bonus stock), EQIF=Al(discount stock) 12l SEHFA
(watered shares)2 MIJIXl EF2 LSO Holgtd QULH BEHAFAZ2 =FIF FAQ] 4l

HdH 8 B FAO=Z Kzdle 2R NRE0| LEidie HHFAZS LS SHOIFA
HHECH MItZ SHSEX0| 2ot LEiEl HHFAZ USICH 0] MIHK BFQ =40

E XgEEoz 2EF2tl] =22l&C0CHRobert W. Hamilton, The Law of Corporations,

est Publishing Co., 1996, p.141).

e, “RAEAZAT N 28 AR", TALBEHAT, M14A H25(2001), 297H.
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S Zltote FALY L= SHESAO Ll LEHHOJ] 20 =E=2 2HE
S48 941 UCE52)
Ch BHEH <=

HEN=MEE |Aotld A= =2 tigAMeE detHez I=S2sIIE(1SH )L

=
HRHAREDIZE (e 22 RRIIE 216101 0IF 01X
012 3IADF XIZES(insolvency) A0l GH= BHEOILE SIME NISE528% ot g
S GBEUX 2= HO0ICh NSESS MOt HAS 56tD ALHE
SE5L 10l TS HPE NSBdte A0l 2SI
A

I
ot= A
I, 2AAANME-0 JAHNH=E =X 20[0

Lhs 4 A=
= 2% FR0 0B SIAS ZHE HMSGHIE S0

Asixol 2etel AHIIES HAUEZEIF(H2ZLIIZ0122E H2=, o
Ol ©I5te! BIARFAIS] 20| 2IHY WHIEOl BAHUS Gt36HH He I SO
SIBEIX QECh) 5 YOZORRED HYS B 4 UD, HELENH(RUY

51) Bayless Manning - James J. Hanks, Jr., Legal Capital(3th ed.), 1990, pp.50-57.

52) Melvin Aron Eisenberg, Corporations and Other Business Organization—-Case and Materials(8th

ed.), 2000, pp.1283-1284.

53) 2=0|XI2t XIZESIE(1H)CE Mest == UACHMass. Gen. Laws Ann. ch.156B §61).
CIE &8, 22IRI0T0ME HEYEA NSESIIES HollMd JUX LT HM2SHS BHE D=6t
O Holld RUCEH Lt OlHEE FHAME AMOHE AEHO HE2 U2 = U W20 HUHE
oAt Al o|0le) X222 HHEHSII=C=2z M 228 210/CHTed J. Fiflis, Accounting
Issuses for Lawyers(4th ed.), 1991, p.381).

54) N.Y. Bus. Corp. L. §102(a)(8). XIZz=2sAl2 Hid2 AHEHATHO 2otdets 2XI=C0
(Uniform Fraudulent Conveyance Act §2(1); Fraudullent Transfer Act §2(a)). D& EF
ot IMHBEUNE XN==sI1&E01 & 0lR= OS2 3JtXet) & £ UACH =W, At
MOEHO| HHEO H2C=Jls 2G| PEs 2101 OtLICH. S, SIAFMIEE0l OIALSl ZH el

O EHS S BO, ANNYTHUNME FF BANW SHS £ UACL AW, AHIACH

0l = MHAMEASl 200 JUAHA XS2sHES A0 A= A0 CHSHH SIALHEYE=2 88
Hatol OO0 UMM XS8sHES M1 JACHMelvin Aron Eisenberg, op.cit., p.1249).
55) Yoav Ben-Dror, An Empirical Study of Distribution Rules Under California Corporations
Code §500: Are Creditors Adequately Protected?, 16 U.C. DAVIS L. Rev. 375, 381, 1981.
56) Del. Gen. Corp. L. §170(a)(1); N.Y. Bus. Corp. L. §510(b).



ATE2 SHH0I MHAEL 2 ZR)MAMS L2 I8 X 2=Ct57)

JAL HENEME MEs FUAS SIAIEA Z OtX HAE 2N B8E
=0 2t Ml AdsdsS HAotH &l =, A=2Z2EIJIES MEs =0M
steflal DIASEI0IACZRH Y0l ddSEoL, N=TAME0 JAHets I &
= MJ12 oldol 2ol HidES d&(nimble dividend)ol= Z<O0ICH 0ILYUHSIIE
Ol 2ot X220 Qs tHEge AR (ZXCH U220 2o olddoi=
of BEMEE ClFSt= ZR0ICHquasi-reorganization: Z2444). Ol0 et YA X2
Ol st i HAleE ASEE AActn I==2sIIE20| 8aFez HEHMEHIIER
2 AZotn UCH OetM DI=0A 232N EE HEMAIsR22 M2 JIsS ot
1 ACHD g 2= QICH.58)

IHHHE 0l o &l B OIASl 2P0l CHotod ME™EN SEARE
=

S0 UASH,59)

o POl CHoti= el HEEo gt MO 0I=F 0 Al

Ha

57)

60)

Ol ot BHE2tES &1&odte 2d0ICH 2Lt 01YAdNH2INIEE Fote FUHAMT =
HAAAE Y FFZ3 20} oM NEANH2CZ22H HIE0l Q™D AN A XA K=
JI=1F X0IJF AKX ZCHMelvin Aron Eisenberg, op.cit., p.1258).

dEs, MAl=2, 3319,

28AH S AHIIESE A2 FOUHAME 0l SIIE0l 018D JATH S JIE
ol
|

OIAROE BHHIGHAl 22T OtElE 22 /AEEN L= AHE0 UE MK - =32 £
(FILEE NS &Et22 SHCHOICH OlANIIE &EE MHRHMEN e Aol &yol AEE
Ct. fIEUHEOl THotod BME & OlAt= THE OIANOIH R&E == AL, E8t 2|2 A-E

0l
et 328 4= QUCHDel. Gen. Corp. L. §§172, 174; N.Y.
LIHUHEO 28 OlAtel A2 J|2F 20 25t OIAH 9
CH(Del. Gen. Code. §102(b)(7)(iii); N.Y. Bus. Corp. L.
DEIAEN JANNE SLst FHIE OI2H X2 JACHCal.
309(b), 316: Model Bus. Corp. Act §§2.02(b)(4)(C),

2 88 FF0AH g
Bus. Corp. L. §§717(a), 719.
S - HSte Oiae=z2 & £ o
§402(b)(1)). Z2|XZL|OHE AFE & Bt
Corp. Code §§204(a)(10)(A)(vii),
8.30(d), 8.33).

el ol 2RI2 BIADE AIZSES0I0F OLHJIZ LSO RICH 3IADE AIZES0lE == A9
oIolE =26l YUY BtEle|R2E XL FADF ISES0| OfLi2tE === 299 AL
olgt BHEtO|R & XICH. Xﬂx*t“Oﬂ O|5tH ool F=FE= HMAZS OIS OIAINIAH BHEtQRE &
Ch. Z2[ZLIOISAIE Y 2HSIAMREN JUAHME SLst RO OI20 X0 UCEH Z2ZL| ot
N= oo =F¢& szIMOﬂ otE 2oz BHato|R2E XICHMelvin Aron Eisenberg,

op.cit., p.1264-1267).
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E
.|
o
Of

|0 19843 HEZ2HSIAHHE(RMBCA)2 MHME HIRSHH SIMERAICZ 2
ot OI¥oH 2 AS0l oA 2=Hel =32 JtCH 1 WEFQ oz "2

= SEH2Z HAHlotyd, 012 &6t N
HalMBUHAME HAMAZHMEE HIIGHACH Ot=d %'Oi%‘(surplus), o2

earned surplus), AH=22A 03 (capital surplus), =XtAH(net assets)2 HoRES AN

—

SIACHIZ2YIIAY H2=x= ()~(m)). & NEILESIAMEUNAE SHHOISHAS 2 A
oAl &1 e ZUHIIEC2ZMN SEHEAS NSEsSIIEN M22 WXIHEHIIE
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72) Elliott Godstein, Revision of the Model Business Corporation Act, 63 Tex. L. Rev.
1471(1985) at 1478. 35 Bus. Law. 1471 at 1478.

73) Patricia A. Dris, Corporate Formation : a primer for legal assistants, Estrin Publishing, 1985,
p.280.
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I NIS=2se 2= eSS oAl @ RH2 a0l 2 20ICH MR N=S2s

MOl 88 DS 1D} gls YELH AFRIXIQN HRROI RESHS XHar0l 28telotl
D B UODF Qs YTE AN ST HO WALGE Y=L SS 27
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M= Er(enactment)2M EHE 2= S R X2 HOIEW M SEC.

75) Melvin Aron Eisenberg, op.cit., p.1244-1247.
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76) Melvin Aron Eisenberg, op.cit., p.1261.
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1. EUSI ALY

zZ2 0= 2 R4, 42 Std=s SAAS AZ0 JI=x=st Xr2AIEe g8 2 3
AHEOl RS I8t A8H SHYO0| OIFHAILD JUCH &H LFI3SH SIAMEES
A8 0= 196032t 19703 HOI 2 B3SO 8IAJ| =20 =22 AL SZ 0 XX
el E0l At ZIUCEH Olddst el &2 FE3=XMlA= 2AHE STt
sl H &l (action plan)0l SHEZ F&TD JACH

19764 128 132 33 O0IAL2I(council)It THEASH M2XIE M= SIH=EHEH 3
At(public limited liability company)2l & X2H S0 236t
RUCt. High Level Groupe 19994 SLIM ZedHol80) & Xt [
2485 0I5t 0I5 O 258 9A(SLIM-Plus)S HMAIGHALCH =

=

Hoze HIN2HEO 2t M2XE=S JHdotd sEIIH

-

HXIOl CHGH Z2EES HS HIL

Oldst H=ol et SsHAR = 20043 108 292 M2X & M £ M=ok
Ct.81) HM2XI& JWEet2 SZ2E X0l Uist JtHEIL &g, XIIF=AMS 243, 3AS
FAFEE et SSAFME 25, AF0l+H HHMEX 23, AA=ZA0A M
SSHM &3, UxltFEF2 A3 F53(squeeze-out)dt AxFFOl FAIUHE
H(sell-out) E2 F& HWES 6t UCH 0= S MHEAHel L AlFol=Aui Al
Xt 2st= FA0l AHAIE(regulated market) A HelEl= SIH EHEH 3| A CF
HgLl= 2A0ICH

High Level Group2 YA XIZ2MZII OtLi2t KISE2sS JIEC=2 ol AW 22

80) SLIM GroupOl Tt2 =& &2 USW 20t LFE AR FSSX0 e 20l 2E AR
2 HXl, SHHEFAS ¢ 22000 28t A3 2tAS, AIIFAFHSHE 2As, WA

N AR HEY =A, Al

81) Proposals for a Directive of the European Parllament and of the Council amending Council
Directive 77/91/EEC as Regards the Formation of Public Limited Liability Companies and
the Maintenance and Alteration of Their Capital [Com(2004)730 of 29/10/2004]
(http://europa.eu.int/scadplus/leg/en/Ilvb/126004.htm).
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AL D, 0lHE a2 Hetul et A (amending act)S Sotd JI& XS
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e ONEES U= 32
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ANHIZESS 2 M0 XD JUUCHI985E I=3IAtE H151X). =SE DA

ME Olefet HMetol BtiiotHA <& EU HM2AE2 HEgs ZX H= HIMS A

83) Company Law Reform, para. 4. 8.
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MIE JASH == &80t AIF=AE FISotHLE &&
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