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ABSTRACT

A study on the act on Public-Private Partnership for Infrastructure

Bum, Sang-Woon
Advisor: Prof. Kim, Choon-Hwan, Ph. D.
Department of Law,

Graduate School of Chosun University

This thesis examines conceptual elements and properties of each process with
enforcement of private investment business from a public law, systematizes
legal property and structure of administration process in the each stage of the
our country’s existing private investment law, seeks the method to help rights
among parties through the legal right of the business executor, rights and
duties of user and examples of certain cases happened among each legal
subject.  This private investment law is in the limelight because this law
improves national welfare and provides the driving force of the national
development by overcoming financial limits of government and expanding
various Infrastructures, is judged to be a wuseful laws in actuality. For
development of this law, this article has an intention of drawing improvement
of problems that happen at the existing practical affairs.

Private investment is called as BOT(Build-Operate-Transfer), PFI(Private-
Finance-Initiative), PPP(Public-Private-Partnership), is utilized internationally
because it expands national benefit and helps sustainable national prosperity by
transferring construction and operation of infrastructure that makes massive use

of working expenses to the private sector. With this laws, the government
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which is financially unsound solves problem of investment resources shortage,
at the same time this law is judged to contribute to provide high efficiency of
investment by integrating the private sector’s originality with efficiency at the
construction and operation of infrastructure. On the other hand, when practicing
private investment law, there are legal problems because of the law’'s
ambilaterality. However major study aim of the academic world is at functional
study needed for efficiency guarantee plan and risk management of private
investment laws, while there are few studies about legal party strife among
parties and legal contents with legal property of private investment law.

To achieve the aim of the study, this article considers legal problems, putting
great emphasis on the following.

First, this thesis intends to look for implications by weighting our own
country’s general contents and progressive conditions of private investment laws
against another country.

Second, this thesis intends to examine legal problem happened among parties
in applying private investment law about public facilities from public law sight,
seek the method to help rights among parties having experience on legal
dispute.

Third, this thesis intends to present improvement plan of laws to revitalize
private investment and to ensure the publicity of the social infrastructure.
Specifically this thesis intends to point out problems such as expropriation
problem, and loop holes in the law, present institutional improvement plan.

This thesis uses comparative and legal constructive methods based on
document study to draw results of presented problems. This thesis presents
improvement plan of legal problems happened because the private sector
participates in infrastructure that is promoted with the national level to solve

infrastructure shortage problem and to assure national competitive power.



First, Although an advanced country’s private investment laws give lessons,
because it takes a long time for this laws to put down roots on the
administration system, considerable time, expense and expert are needed to
study laws. And it is needed to reduce a process of trial and error by studying
and analyzing private investment law’s successes and failures, making this
result into document and making standard execution agreement guide and then
giving the enterprises which prepare private investment many information.
Especially through the spread of the way to get success, constant education and
training, officials engaged in private investment must be free from a laxity of
moral fiber.

Second, after examining the legal problem of private investment process and
the right relief of parties, private investment law has a series of processes that
practice the proper business based on public legal contract, and the proper laws
come under public law, so when there are legal problems among parties at the
each process of private investment, right relief must enforced in compliance
with public law method.

Third, to development of our private investment laws which are in
resettlement phase, about business which has low publicity among incidental
business expropriated for business executor, government must give a business
permit to the private sector on condition that the private sector must obtains
lend owner’s consent or ensures a lend ownership. And in the course of system
operation, it is needed to facilitate various private investments by revising
private investment facilities at Korean private investment law provision 2 to
public facilities. Because there have not been propelled businesses which use
existing facilities, the government must try to facilitate private investment at
the various sections by using various driving methods. The activation of

business incidental is joined together with the activation of private investment,
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so it 1s needed for the type of business incidental not to be subjected to law
provision 21, and institutional complement with "business related with effective
operation and function display of the proper social infrastructure” is needed to
activate business incidental. It is needed to establish business incidental related
matters and to practice the proper business and business incidental separately
by getting business incidental related unificative guide.

Especially, in case business executors do not fulfill their responsibility or do
not manage and operate effectively, therefore the purchase must be recognized
on condition that the competent authorities balance up a loss. In case operation
expenses are reduced through effective operation, legislation complement is
needed to permit the reduction of the right of management and operation. In
case people suffer damage during facilities utilization, legal dispute related
adverse criticism is expected because our private investment law does not have
special regulations, so like there is ‘compensation of damage caused by disposal
for public interest’ regulation at the same law, in case there is ‘responsibility
for compensation caused by establishmental and operational defect, and in case
officials damage others by violating the law whether by design or accident, it
is need to establish regulation to compensate damage in compliance with the
State Tort Liability Act.

The improvement of this laws increases the trust of market. Because more
private enterprises take part in business, limited competition turned into rational
competition system, so it is expected for this to pave the way for our country’s

private investment development.

Key words : PPP, PFI, PPPI, BTO, BTL
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327 final. “Basic Elements of a Law on Concession Agreements”.
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