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<Abstract>

A Study on the Franchisor's Liability
for Acts of Franchisees

Suh, Hyeon-ki

Advisor : prof. Kim, Young-Gon
Department of Law,

Graduate School Chosun University

A franchise is a business model created by someone or a team of people,
called the franchisor, that grants the right to the franchisee to sell the
business model’s proven or well-recognized goods or services under a
pre-defined set of terms and conditions, also known as a “system.” The
relationship between a franchisor and franchisee is held together by a
contract called the Franchise Agreement which outlines the privileges,
terms, conditions, restrictions and other details of the system.

Franchise System is one of the contractual vertical marketing system in
which independent firms at different channel levels integrate their programs
on a contractual basis to achieve systematic economies and increased market
impact .

Generally, franchise systems may be grouped into a few types. First,
Manufacturer sponsored Retailer Franchise System such as automobile, truck
dealerships, gas station dealerships, second, manufacturer sponsored
wholesaler Franchise System, soft drink manufacturers (franchise independent
bottlers), third, service firm sponsored Retailer Franchise System;

fast-food restaurants, hotels and motels, auto rentals.
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Franchising, in its modern form, was begun in the United States about
1900. The franchise industry in the U.S. began accelerated growth in the
1950's.

Korea introduced the Franchise system in twenty five years ago. The
franchise system in our country came into being when we introduced Fast Food
Restaurants from Japan in 1979. Franchise industry has now become a
significant part in Korean industry.

The problem relating to Franchise system is whether court is able to impose
liability to the franchisor for damages caused by franchisees or not. This
study focus on, if it is possible, what the reason is. First we think, it is
traditional respondeat superior theory, that of vicarious liability for
franchisors through the principles of agency rule. Court is able to apply
vicarious liability rule to the franchisor when franchisees are apparent
agents. Second, Under certain circumstances such as the injury caused by a
defective product, strict liability concepts, such as breach of warranty and
strict liability in torts, a franchisor may be held to have breached a duty
of care owed to the consumer, thus making the franchisor directly liable for
its own negligence.

"Direct" liability of franchisors, whether via franchisor negligence, breach
of warranty, strict liability, fraud, or some other theory of recovery, is
based on the franchisor's own acts or omissions. Often, claims of direct
liability may be combined with vicarious liability theories of recovery based
on an alleged agency between franchisor and franchisee.

Vicarious liability, reputedly the most common tort theory of recovery
against franchisors, arises from actual agency or apparent agency. While
the franchise relationship ordinarily is not considered to be an agency, In
one frequently franchised industry——gasoline stations——-there are numerous
examples of courts finding or permitting juries to find an agency

relationship, hence vicarious liability for the would-be franchisor.
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Franchisor vicarious liability may be justified as a method of spreading both
risk and actual losses. Franchisors can better distribute the loss liability or
liability insurance because of their superior bargaining position.

Franchisor controls relate most directly to a third justification of
franchisor liability: prevention of loss. In effect, this rationale rests upon
the same two public policy precepts undergirding the actual agency principle of
respondeat superior. First, the franchisor is in a good position to select
responsible franchisees and to ensure that they exercise a high degree of care
when dealing with their customers. Second, the imposition of vicarious
liability encourages the franchisor to maintain as high a standard as possible

during its selection and supervising processes.

Keywords: franchise, franchisor, franchisee, franchise system, actual agency
principle, vicarious liability, direct liability, strict liability, respondeat

superior theory
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ok, o] AFAI e F ZAHH Yves RocherAbH6Do = E3] ZTaiajo]l= HEZ
st = Yves Rocher’d3 7k

Aol ofym, g Zztol= HE| iy HiERH
RocherAtzZ stolg AAALEHS] ZAES AuAZ F As AP Wyol @

FA Sk et
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H

2. ZAR 0|29 9F-AA

AHHo 5 TAAZABAL T 2ol gAE AR SYHY FUo|BE,
A £012 247 A7Y ANeR T BE ARE 247 HEz $Eat o
& ARl 2AFA} TAgtol 2ol gae] A ARaH D] ThE AABAE
293 sn e et @ 5 Utk 2et A3l ZAAo 2§48 =
Aol ZAF At BAR NGOE 0I5l A A5l A AAE =mal
7 s R olde medtd BAgel dtn B 5 k. 3 9w
FUHL 2AR ZaRl2ATA atel WA AYL BL & Y& Aol )
A FEs AEZ Fayol dE Aotk WAL SYH M WY ENE
QRstn wdel FUHS AN AFHA Feo AR ZATAL TAR
o|zo] g9 Aol thstel AYL AHT AT hetel LT DL} A
Ak 2oy 2de shael e Tzl zolgAte Al vg AL =
Wikol 2 AN AR QA APl A A0 BT Qovl, 1 oEHS 2

AzA 9883 AL Fol FHI YTk, olo] et B =Fo

T AR FAR AMAEANA EA7 | &>z =3
XA FY, WEE AY, AETFRE PR = 27F A AREE s ste A, A
AALANNT AFEAS BEF sv 2, 7|eF Defddel] dish ws, djdEr 58 7PERY] AA
of MEEE st A FolAth

69) Yves Rocher, O.J.L. 8/49(1987), Common Mkt. Rep. (CCH) §10, 855 Z&H9] 3}5 4|2 A10]
WA FodAkel Yves Rochert $-H#w|9F oF 1,00001 7)o @3l= “Yves Rocher Beauty Centres"
g Tlxfol= HEE Fa st Sl
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7% EA8= 9ol Franchisee®] A3Abol gt 39l thale] Franchisor] AU 4517 9
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L fzfo] 2ol gAke] A PGF EJAOEA, ZdWato]=o] &t A

= = ol2o=z Y AL (Vicarious

Liability) 2 AAst= AR FH3th. olde 'AEA tiglo]E(actual agency
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1. AHAA9] g8 o] & (actual agency theory)

QA AL BATHE F ol Zaatolzo] §ko] A3Rel tig B9ol tiste] Tahate]=AIFA)
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ol 1 ERQlS el thste] A3Al A AL 3
o Syt gigeolEde gy I Bdle] £& st
£ 3A ofdg A B 2 AT HEANATE ot AMd AN E
= thEle]Eo @.%Qﬂ‘i gh.72)  olstoll A= ofe thgk thE A<l
u] o] FHE Q1 Myszkowski v. Penn Stroud Hotel, Inc. AFAS HESIHA AR
gel thelol ol el A1 E7|E g
o] AbdoA YAai(Christine Myszkowski)E AW Yole] 9= & AlgEA} o
ANt 1 gAY A S45olA tAol(D.)) 4 EolRV|Z st LEAS
S AZATE. o] Aol mel dus 19879 49 249 AH9o] Best Western
Pocono Innj (©]3} “Pocono Inn” )olA €& Sot3]o|A] tlA|o](D.]) d& Hd
< (A2p) 3 =3 u7E 3 @A (Kenneth Spahr) 258 A Z& P& I3kt
old] Y= Pocono Inn® Z+FAFQl TPenn Stroud Hotel, Inc.. (©]3F  “Penn
Stroud” )l Al Z#@zato]=2E A|F3F Best Western International, Inc.s (o]3k
“Best Western” )& ¥ i& 3sl= &3 T4 1718k ek, o] Aol A
due 1AH oz, AMAde] the]o] & (actual agency theory)oﬂ =A% 9o oy
FAsIAt. &, 931t I3 Best Western YPIAF, AdTZ =z
BETE & B3t Penn Stroud®] P wWH(total operations)= FA
(control)etil Sl& ¥ ofyg} B3 FHKMHI2)7|EE F55HA 13 IJAd(=
Azpol=o] G2 I AkS HAE F v A= 7HA L J7] Wil FARtel =
Ao el B A (actual agency relationship)7} A3ttt =335kt whet
A vae 9uvt 2388 G u 149 obdS AAFA E3 Pocono Innel A
FAHQl Penn Stroud®] Aol thete] A ds Hokgrk= oAk, g
I Pas 2oz, gA o FHEA (estoppel by apparent authority)el] <]
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72) YAE, ZAAFo]|= ARJEALY] Ui, #e|AT+(2001), p.4.
73) Myszkowski v. Penn Stroud Hotel, Inc. 634 A. 2d 622 (Pa. Ct. 1993)
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g A (EdgAd) s FAsiAT. 419 F4E FJaQl Best Westernol
Penn Stroud”} Z-3F= Pocono Inne] ol Best Westernolgte WA S /\}%ﬂ
T U= AFE FoAg v qla, 3 Y= Best Westerndl 98t AfrE il
dEtE AE AFEFeE =2 Best Westerne Penn Stroud?] H2 82 EH@}Oq
AL Aok strh= Folutt.  of7]o] tisled 33 Best Westernd, ¥il9]
AVAFBA o] FAo = tHEo] $1oY Best Western¥} Penn Stroud ARo]o] ARd2de]
e #AY Zddele BAZE SAA = FUATHIL A A2 oR AMEAEE
A %3 e BA(summary judgment?)E A 3R JAAHE YL 91 Best
WesternZ9] Aoz AMAEE 3H4] &2 W2 (summary judgment)el tfgh 2173
S WolEATt. a8l WYL Penn Stroud(Pocono Inn®l Af2H & Apalo] 1
3 FAYe AH BASAL, T3 Pocono Innel IAFE<Q d<U(day to day
operations)¥ 2o F-FHog wAstE o diste] SHHo® AAFAS HAL
3t Aol AR E =, Penn Stroud$} Best Western ARololli= ARAZZe] o]
AZE A= A ofH e EEol dAUE Y AL FAdEA AU

T}, =, Penn Stroud®} Best Western AFo]9] Aok A 9o A= TAMA}
(independent contractor) AFole] AleFdo] muisitial sFit). old Y (Fa
= Aol AR digu ddg o]&9 H&o FEol AMS 2
2 439},
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o] AlAeA9 Penn StroudE= Pocono Inn® YA
operations)< 993l T3SF Pocono Innel ol Fnb

2}, Pocono Inn® 382+ Penn Stroud?] mjy A el &J3dte] &1 diE

—

om w3 Forx w1 FA(AE)E Wokth.  E3SE Penn Strouds Pocono Inn
o] AFdt= TS Au|xel SukA| Mo digk 7tAE AR AASEG Y. ey

Best Western& Penn Stroud®} T&Esle] AGAZAQ o3t ojddx +& v} ¢l
AT}, Best Westerne Penn StroudZF-E 27} A|&3F Au|20 tste] wjid 43
g th7R($23,599) 8 wol fte Eolth. adEE AREAe] dlgldAl(actual

74) Fo3 Aol dial AR Aol gl A9 ARl olsje] o]FolAE BAL ek v ol
Qe o2 oA ApoE WAHI Qovt A At ol EE Rt 9n)o] Apol7} glrka .



agency relationship)”7} EA=E7] st Aoz Q7%= Penn Stroudd] ¥
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Gt BAA0n ARAD e B A EARAAA a7 B
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t}. Y93+ Best Western©ly Penn Stroude} Al ek 23 AE g AR o]
fitt. duEs oA B AFAIEAS} o] DA7F AA ?‘s}% ol AAzE Al
kol TAlol(D.)) I HolF7|E Alks AAsoS Eolth. waEba], o] A
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74, B4
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o
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H
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(e

A HALS ek o]l FHT RWafol ZA| FA =
o] &xte] B ol st A& U E(respondeat superior theory) HE

= AAAe] tiglo]Z(actual  agency theory)el] wWE @A (vicarious

T Yo

Aokel wed EATORE Tz 847 ZadtolzA TR
o deeloletn FE FE §la, TAR|ZATAL TR Zo| G A FA
g Jhsgina ¥ F dE F7489 A% %3‘;} Aol 1) 2 Zal o] =A| 3

A APl A =

=
>l S (agents, apparent agents, servants and/or employees) o

75) Myszkowski v. Penn Stroud Hotel, Inc. 634 A. 2d 622, p630
76) Johns v. Midas Muffer shop and Midas International Co, 43 F.Supp.1052(W.D.Ark, 1999).
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Parker v. Domino's Pizza, Inc. AFAoA, T #xo|Z A E AUSHA HESH
of HW DominoAte= Z#Afo]Zo]&Abell Tt FwEdk FAIH(sufficient

control)= 7FAal JHkal £  UOE=R DominoAt= iAol Al A g e A
&

of sttfal FAISFQITE. 7)) o] AlAd A FH AHLS T @afo]=Zo] gt} T}
o] Z A F A TAL] E A JATE.®) YA A= HEHOE T Rxfo]=o] &}
Ql J & B Enterprises= Z#lato]ZA| Ao FHTINZE SHE ASFAAZ H

kal, wEbA DominoAl= J & B Enterprises, 12| of

& i AYE AR Fevkal A ST, dAe]

AkA, A4 Wiwg, A=A, 5 5= LEg Aok, dHFARE Ao

of tiate] HHZA AGARETGE gk QAR ofdA ARE

F2to ola PAtdE AAHA FAl(actual control)ol o3& FEEHIX = Fo] of
&

Uzt B4 A3 (right to control)S HESlojof sy,  wmhok

H

pteta @ % gk

Z S gA wes AEE Aol A AgAY A FAE wen,
S 594 AgRetn ¥ 4 dXw, vk 1 9847 92 4da] 99
ool gald ALgAe] BAE wET Ok 5949 ARtn ¥ 5 oks
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rlr
)
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e
ju]
=
o,
N e
=)
i)
flo
S
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g EE 2 O oviEe &g 3t
£ THIE] 9% aaolA Fggk FRIIER, Faet dFofolr oA {3t
e Zhol =2k A] Ak el BEE AARE FE27bA £3eta AT oy E A
2 ZdxtelzAIFAE TRlato]lzol&Ake] gk ko] FAlA(right to
control) & AL THE SA47F Eotal 285 AUTE.SD
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