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ABSTRACT

A study on the Easiness of Capital Supply in Corporation

Jung, Soon-Hyoung
Advisor : Prof. Kim, Young- Gon. Ph.D.
Department of Law

Graduate School, Chosun University

Generally, be intoxicated with a format of the stocks which are the ratio
unit that a company has regular capital by contributions of employees (a
shareholder), and a rank of an employee was subdivided equally, and an
employee i1s the direct company which does not undertake it about company
creditors bearing contribution duty with limit to acceptance value of the
stocks. Therefore, a company takes a characteristic capital structure way
capital does stocks in a unit, and to be composed, and limited liability
warnings of a shareholder and a concept element most important of a
company become it. That is, be the things that govern success or failure of
the company whether you are not whether you can procure smoothly the
fund that it continuously takes so that there is punctually a mobility, and is
important.

Be can divide in two ways greatly a capital supply way of a company,
and issue the only new stock, and to increase equity capital, and be for
another to procure stranger capital through issuance of a corporate bond or
money borrowing etc. For there to be a problem about the selection that
must procure stranger capital whether a company must procure equity

capital if which is uniformly better than it more, cannot do it, and be most



appropriate for it according to a situation of a company and circumstances
must select a means.

Revised the 1998 commercial law in order did it instead of IMF economy
assistance and trouble of the world economy that would change and opacity
frost, and to overcome the limit point that a par stock system had. That is,
nominal enemy legislation minimizing back face value lowering one week of
amount with 100 won in minimum 5000 won was performed, but there is
still the side that was hard to keep promptness anger of capital supply as is
difficult of capital supply, and exist without face value and relation if face
value falls short of current market in case of new equity issue. Therefore,
introduction of a new system is serious, and see it if we see it at stream
on a laws of an each nation and the dimensions that will be helpful to
practical capital supplies and operation of a company.

These papers will analyze foreign legislative case with comparison on
reasonable capital supply ways of a company forming sound company
financial structure. Therefore, be leaving the object in attempting it in
development to be sound of the company which derive a problem on our
commercial law, and present introduction theory of a No-par stock formula
as an improvement plan about him and alternatives to overcome anger
ceiling of a par stock system, and a base of national economy becomes.

Must try to review the following matters in introducing it of the only
No-par stock formula system of the new system that the convenience anger
can be raised in equity capital supply ways.

First, Be of to permit issuance of a No-par stock formula to all
companies, no, what preference applies to a listing/registration company of
The Securities and Exchange Law without mountaintop problem of amount
of issue will be proper.

The second, a need to prevent from run side by side as there is worry



to let abolish par stock, and you increase disorder if we introduce
completely a No-par stock formula about a parallelism problem, and issuing
a No-par stock formula and par stock in the same companies is not.

The third, Substantially permit it as a difference is not to rights event
way of a quantum, contents of rights, and be proper in the problem that
there is of to admit, a No-par stock formula and conversion of par stock.

The fourth, a capital structure problem composing the capital that is the
maximum difficult point how occur about, a type of a No-par stock formula,
and introduction of a recording formula No-par stock formula and a Stated
value No-par stock formula is more appropriate for it than the solution, and
see it.

The fifth, must do it so as is based on a principle of capital faithfulness,
and to compose capital with the whole of amount of issue like par stock
systems in a problem of capital structure as introduce a No-par stock
formula, and there is it. Must play it as play an amount of issue part to
paid-in capital so that reserves can appropriate it. Too these cases what do
so as to deposit it in the articles of incorporation or resolution of the
general meeting of shareholders can be taken into consideration than
discretion of the board of directors.

Finally, for be defective by introduction of a No-par stock formula
system, but the Securities and Exchange Law or care of a re-law relating
to securities run side by side, and a supplementation book to have to
minimize the risk, specially, must consist by emphasis by an investor or

company creditors protection.
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7 Robert W. Hamilton, The Law of Corporation, 6th Ed., St. Paul : West Publishing
Co., 1998, pp.145-146; James D. Cox, Thomas Lee Hozen, F. Hodge O° Neal,
—Corporation, Aspen Law & Business, 1997, pp.490-491.

8 Melvin Aron Eisenberg, Corporations and Other Business Organizations - Cases and
Materials, 8th ed. 2000, pp.1283-1284.

9 Model Business Corporation Act Annotated Third Edition, 1993 supplement, vol .1,
prentice Hall Law & Business, §6.21, pp.357-360; James D.Cox, Thomas Lee Hozen,
F. Hodge O Neal, op. cit., pp.b37, 542.
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Ursula C. Pfeil, Finanzplatz Deutschland: Germany Enacts Insider Trading
Legislation, 11 American University Journal of International Law and Policy 137,
1996; Daniel James Standen, Insider Trading Reforms Sweep Across Germany:
Bracing for the Cold Winds of Change, 36 Harvard International Law Journal 177,
1995 #Fx. 5d2 ojde= FEH E¥o] gle WrAAYN 54 E¥tES BEfst
3 9t Joseph Blum, The Regulation of Insider Trading in Germany: Whos
Afraid of Self-Restraint, 7 Northwestern Journal of International Law and Business
507, 1986 =,
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5 oawom o@uA g Agel dart F AR 4 FAANLS FEARE
AR gew o)Ee AYFAR AN} AuF FY BA 3

15 FAaY4L Ulich Seibert, Control and Transparency in Business (KonTraG).
Corporate Governance Reform in Germany, 1998, <http://www.bmj.bund.de>; Peter
Hommelhoff & Daniela Mattheus, Corporate Governance nach dem KonTraG, 43 Die
Aktiengesellschaft 249, 1998 % %.
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18) M= Lutter, Das neue Gesetz fiir kleine Aktiengesellschaften und zur
Deregulierung des Aktienrechts, AG 1994, S.429-447; Blanke, BB 1994, S.1505-1512;
Hahn, DB 1994, S.1659-1665; Kindler, NJW 1994, S.3041-3048; Planck, GmbHR 1994,
S.501-505; Seibert, Die kleine AG, Koln, 1994; Zollner, AG 1994, S.336-342 #+Z.

190 Bundesratsdrucksache 203/98 v. 6.3.1998.
200 o]o thsle] &= ZIP 1996, S.2129ff., S.2193ff. &=
2D Bundestagsdrucksache 13/9712, S.1.

22) AM= Claussen, Wie iandert das KonTraG das Aktiengesetz DB 1998, S.177ff.;
Forster, Zum Zusammenspiel von Aufsichtsrat und Abschluflpriiffer nach dem
KonTraG, AG 1999, S.193ff; Froeschle, Glaum, Mandler, Gesetz zur Kontrolle und
Transparenz im Unternehmensbereich, DB 1998, S.889ff, Fuesser, Gliessner, Meier,
Risikomanagement(KonTraG), DB 1999, S.753ff; Hommelhoff, Mattheus, Corporate
Governance nach dem KonTraG, AG 1998, S.249ff, Lingemann, Wasmann, Mehr
Kontrolle und Transparenz im Aktienrecht, BB 1998, S.853ff, Seibert, Kontrolle und
Transparenz im Unternehmensbereich, AG Sonderheft: Die Aktiensrechtsreform 1997,
S.65ff.
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2D Kiibler, Gesellschaftsrecht, 5. Aufl., Heidelberg, 1999, S.156.
28) Kiibler, a.a.0., S.156.
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und Produktmarketing, DB 2001, S.27ff; Seibert, Aktienrechtsnovelle NaStraG tritt in
Kraft, ZIP 2001, S.53ff; Preissler, Wahrnehmung der Aktiondrsrechte in der
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31 BGBI 1. S.1749.

32) o]o] W3}l = Mennicke, Sanktionen gegen Insiderhandel, Diss. Berlin, 1996; Jorg

Baetge(Hrsg.), Insiderrecht und Ad hoc-Publizitat, Duesseldorf, 1995; Peltzer, Die
neue Insiderregelung im Entwurf des Zweiten Finanzmarktforderungegesetzes, ZIP
1994, S.746 ff; Manfred Wolf, Zivilrechtlicher Anlegerschutz beim Insiderhandel, in
The international lawer, Freundesgabe fur Wulf H. Doser, Hrsg. v. Friedrich Kibler,
Joachim Scherer, Joachim Treeck, Baden-Baden, 1999, S.255ff.
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81) Model Bus. Corp. Act. Section 2(g). “Authorized Shares”
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82) Harry G. Henn & John R. Alexander, law of Corporations, 3rd ed., West Publishing
Co., 1983. p.396, 435.
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179) § 2.02 (b)(iv) a par value for authorized shares or classes of shares.
1800 LWlwd A 4%, Hrhernkik(3) , AR, 1986, 229; 483, A A=, 156-1574.
18) 73812t AAE=w, 1579, UsA, AA =&, 2779,

182) §6.21 (b) The board of directors may authorize shares to be issued for

consideration consisting of any tangible or intangible property or benefit to the
corporation, including cash, promissory notes, services performed, contracts for
services to be perférmed, or other §ecurities of the corporation.

183) § 504 (c) Shares with par value may be issued for such consideration, not less
than the par value thereof, as is fixed from time to time by the board.
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184) § 153 (a) Shares of stock with par value may be issued for such consideration,
having a value not less than the par value thereof, as determined from time to time
by the board of directors, or by the stockholders if the certificate of incorporation

SO Provides.

185 § 504 (d) Shares without par value may be issued for such consideration as is
fixed from time to time by the board unless the certificate of incorporation
reserves to the shareholders the right to fix the consideration. If such
right is reserved as to any shares, a vote of the shareholders shall either fix
the consideration to be received for the shares or authorize the board to fix such

consideration.

186) § 153 (b) Shares of stock without par value may be issued for such consideration
as 1s determined from time to time by the board of directors, or by the
stockholders if the certificate of incorporation so provides.

187) James D. Cox, Thomas Lee Hozen, F. Hodge O’ Neal, op. cit., p.465.

188) § 6.21 (c) Before the corporation issues shares, the board of directors must
determine that the consideration received or to be received for shares to be issued
is adequate.

189) § 6.21 (c¢) ---That determination by the board of directors is conclusive insofar as
the adequacy of consideration for the issuance of shares relates to whether the
shares are validly issued, fully paid, and nonassessable.
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