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ABSTRACT

A Study on the Protection of Human Rights
for the Restrained Agency

Kim, Moon-Ho
Advisor : Prof. Moon, Jeong-Min, Ph.D.
Department of Law,

Graduate School of Chosun University

Since the nation has a responsibility and an obligation for protecting the
national safety from the crimes, it must start to investigate and reveal the
reality when there happens the crime, but it should be done within the due
process of law. However, as the authority, in the reality of the investigation,
deals with the suspect as the criminals, and arrests them as the menas to realize
the national authority of the punishment, the illegal acts which not only have
neglected the due process of law but also have been very generalized, not
exceptionalized, this type of investigation in the process of the investigation have
been executed implicitly.

Therefore, Korean Constitution Law defines the principle of presumption of
innocence and the due process of law which would not take a place of the
violation of human rights in the process of the on-going criminal case, and
declares the principle of the proportionality that arresting should be used only
when the fair public profits that it is impossible for the social defense of the
crime to be accomplished by the other ways, i1s admittable. For these definition,
Criminal Procedure Law introduced the arrest system with three points in order
to establish the national authority of Punishment; First, the legal principle that

the disposition by legal force should be minimized within the minimum limit and

- viii -



the advanced warrant issued by the judge. Second, Eradication of Illegal
investigation procedure generalized from the past such as voluntary
accompanying by investigative agency and detention for protection. Third,
Establishment of the lawful investigation procedures.

However, as there have been many problems such as the abnormal detention
due to the deficient legislature and the wrong practice, criticisms that the human
rights of the suspect are not protected have been raised. Therefore, this study
examines the types and problems of the arrest system of person in Korea
through the comparative analysis with the foreign arrest system in order to
overcome such a reality and secure the human rights of the suspect. For the
above things, it consists of siX chapters focusing on the presentation of the
rational improvement methods.

Chapter 1 describes the purposes, the range and the methods of research.
Chapter 2 explains the general theories of arrest and the human rights of the
suspect, and Chapter 3 examines the arrest system of person in the foreign
advanced countries.

Chapter 4 investigates the arrest system of person and the protection of the
human rights in Korea. Chapter 5 examines the problems and the improvements
in the security of the human right of the suspect, and finally chapter 6
summarizes and arranges the contents of the arrest and the human rights of the
suspect.

In my study, the items which should be improved immediately for the
protection of the human right of the suspect are as follows;

First, on the Detention Warrant Examination System, I suggested the
necessity for introducing the principle of arrest after reconsideration, converting
it into the necessary examination and inputting the period of the real
investigation of arrest into the period of arrest. Second, on the Review System
of the Legality of Detention, I also suggested the necessity of the acknowledging

right of request to inquiry for those who are arrested without the arrest warrant

_ix_



or caught in the fact. Third, on the suspect bail system, I presented that the
suspect must have right to request bail in order to plead himself or herself as
well as the necessity of approving bail in the stage of the real investigation of
the arrest warrant is proposed for the purpose of activating bail system.
Moreover, to secure the real protection of the suspect and realize the equality
principle of both parties, there should be the participation right for attorney to
acknowledge reading and copying of investigation records in the investigative

process and should extend the public defenders system more.

Finally, to secure the suspect’s human rights, I strongly insisted that the
investigating authority which executed law must enhance the sense of the human
rights with priority, rather than revise the above laws and improve or

complement all kinds of systems.
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Strafverfahren”, ZStW 91(1979), S.358; T. Kleinknecht - K. Meyer-GoBner, Strafprozefordnung,
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S.200.
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Tatverdacht)7} & Z& AAR sto, FHA(Haftgrund) ok 759 434 3
vl @ 9] 92 (Verhaltnismassigkeit)2 2731 ¢ t}6)

2) Boujong, Kahlsruher Kommentar zur Strafprozefordnung, 4.Aufl, C.H.Beck, 1999,
§112, Rn. 43; T. Kleinknecht - K. Meyer-GoBner, StrafprozefBordnung, 44.Aufl,
C.H.Beck, 1999, §112, Rn. 8; C. Roxin, Strafverfahrensrecht, 25.Aufl, C.IH.Beck, 1998,
S.235ff.

3) Boujong, a.a.0., §113, Rn. 6.

4) o9 = vorlaufige Festnahme® 7FA X, AAE, dA4 AE NFAEHT U495
71 % g

5) =l glo} ALF FLo] WA LA o 0%F AANw, AAG A @ FLHE
300 Amolth(ol B4, “QATEHA #wd AT, (WA=F, A9, 2, 2000, 14
W, A85, AA=E, 1209).

6) 749 7o #I ZAdFALEFY Al2xA18, A28e 23 ol FAs L vk
§ 112 [Voraussetzungen der Untersuchungshaft; Haftgriinde]

(1) Die Untersuchungshaft darf gegen den Beschuldigten angeordnet werden, wenn er
der Tat dringend verdachtig ist und ein Haftgrund besteht. Sie darf nicht
angeordnet werden, wenn sie zu der Bedeutung der Sache und der zu erwartenden
Strafe oder Mafliregel der Besserung und Sicherung aufler Verhiltnis steht.

(2) Ein Haftgrund besteht, wenn auf Grund bestimmter Tatsachen

1. festgestellt wird, dal der Beschuldigte fliichtig ist oder sich verborgen hilt,
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2. bei Wiirdigung der Umstinde des Einzelfalles die Gefahr besteht, dafl der
Beschuldigte sich dem Strafverfahren entziehen werde (Fluchtgefahr), oder
3. das Verhalten des Beschuldigten den dringenden Verdacht begriindet, er werde
a) Beweismittel vernichten, verdndern, beiseite schaffen, unterdritken oder filschen oder
b) auf Mitbeschuldigte, Zeugen oder Sachverstindige in unlauterer Weise einwirken oder
¢) andere zu solchem Verhalten veranlassen, und wenn deshalb die Gefahr droht,
daB die Ermittlung der Wahrheit erschwert werde (Verdunkelungsgefahr).
(3) Gegen den Beschuldigten, der einer Straftat nach §129 a Abs. 1 oder nach den §§
211, 212 oder 220 a Abs. 1 Nr. 1 des Strafgesetzbuches oder, soweit durch die Tat
Leib oder Leben eines anderen gefiardet worden ist, nach §311 Abs. 1 bis 3 des
Strafgesetzbuches dringend verdiahtig ist, darf die Untersuchungshaft auch
angeordnet werden, wenn ein Haftgrund nach Absatz 2 nicht besteht
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At ez Frhe9 n Ay o] F7 ol FEALolA At
& AFshz Aol Abdel FEe T wE Y stdEte A gEe 2
Sk otusty, At ol froll it FA S EaH wdow HozE A
o o= AR Aldzel EjE A o TTAL FAISFATEIO A FA A
Foolrrh slew 1 Sl doxtel Al gejrt gleol wEAEHE Az AWy
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