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ABSTRACT

A Study on Decriminalization of Breach of Duty

- Focusing on Business Judgment Rule -

Yu, Chang Hoon
Advisor: Prof. Kwon, Sang-ro Ph.D.
Department of Law

Graduate school, Chosun University

The criminal behavior subject to punishment changes according to the
perception of the prisoners and the values of the times. The crime of breach
has been recognized as a net function of making corporate management
transparent by criminally punishing corporate management’s violation of duties,
and has been applied without much resistance socially. However, criticism has
been raised in that the application of the crime of breach of trust can be
expanded afterwards on the grounds that damage has occurred to the company
as the constituent requirements of the crime of breach of trust are
comprehensively stipulated. In particular, considering the fact that investment in
new industries increases and decision—making cycles accelerate with the advent
of the Fourth Industrial Revolution society, it seems difficult to overlook the
claim that applying the existing breach of trust could seriously shrink corporate
activities. In light of this, the principle of management judgment, which declared
the limitations of the application of breach of trust, should be significantly
considered not only as a means of guaranteeing corporate freedom under the
constitution but also as a means of preventing excessive punishment of breach
of trust. In Korea, the Constitutional Court has already decriminalized
punishment, with each unconstitutional decision on adultery in 2009, adultery in
2015, and abortion in 2019. Currently, the decriminalization of punishment in

Korea is mainly in the area of crime related to social customs, but there is no
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progress in discussing economic crimes, and in the case of breach of trust,
which accounts for a large number of economic crimes, decriminalization is not
actually done. Considering this, in light of the legislative trend of breach of
trust abroad, the purpose of criminalization of punishment should be expanded
to the economic sector by applying the principle of management judgment in
Korea to fully decriminalize breach of trust or restrict the application of breach

of trust.
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