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ABSTRACT

A Study on the Lien in Real Estate

Park, Cheol - Wan
Advisor: Prof. Kang Hyuck-Shin, Ph.D.
Department of Law

Graduate School of Chosun University

The lien 1s the right of a person possessing another person’s goods or
securities to hold the goods or securities until they are reimbursed if the bonds
incurred in respect of the goods or securities are in the repayment period.(Article
320. 1). The lien originated in the exceptio doli or right to refuse delivery in
Roman law, which is based on the principle of equity. If you have to transfer
things or securities to the other party of the possession before you receive the
full repayment of the bond, the collection of the bond can become difficult and
unfair, Therefore, it is the right to hold (possess) and refuse the return of goods
or securities until receiving them. In other words, the lien is based on the
principle of equity between the creditor and the debtor, and indirectly puts
psychological pressure on the debtor to repay the debts.

The Lien is statutory real rights granted by way of security, but unlike real
rights granted by way of security, preferential payment right under the
substantive law is not recognized. As it recognizes of the effect of virtually
preferential repayment through the induction of goods, the lien’s secured bonds
are recognized as a right to protect more specifically than other creditors.

However, there is a problem that the lien in real estate is not consistent with

the notice principle of real estate because it is based on the notice method of

- vii -
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occupancy rather than registration. In addition, since it is easy to make an
appearance about the existence of the lien, the auction real is a result of
miscarriage of auction due to the false reported of false and exaggeration in the
real estate auction procedure. The buyer’s legal status becomes unstable, such as
a falling bid price on the estate or a violation of the rights of the senior
mortgagee. And there is also the problem that it is not easy to make objective
judgments about possession in the lien in real estate, with more cases where
even a true creditor can say that the exercise of the right to the right
constitutes abuse of rights. Furthermore, as lawsuits regarding the existence of
the lien are often abused after the auction process has been suspended due to
disputes over the legal action, discussions on the issue of the lien in real estate
have been continuously raised.

Under the current civil law, the lien is defined as an absolute effect right to
refuse delivery, and there are many problems with the inclusion of real estate in
the object, which has led to continuous discussions on its operation. Although
legislation on the issue has been proposed, but the amendment is not easy.
Academic and legal working groups are considering ways to solve the problem
of the lien in real estate through the interpretation of the lien, and propose
measures to improve the system to prevent the occurrence lien of false, and the
court is trying to resolve the conflicts between the lien to host and other
mortgage holders in a harmonious manner by interpreting the scope or opposing
power.

The civil law revision in 2013 abolished the lien in real estate, recognized the
right to set mortgage as a supplement, and granted the right to establish a lien
for unregistered real estate (Article 320), it is not an appropriate solution.

This paper examined what caused the harmful effects of the lien in real estate
system, limited to the lien in real estate, and proposed desirable improvement
measures and harmonious operation to contribute to the safety of real estate
transactions by eliminating the uncertainty of the lien in real estate. Until now,
under the current law, the right to attract real estate has been resolved by

interpretation and precedent. However, there are limitations, so liens ultimately
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should be resolved through the revision of relevant laws, including the civil law.

First, a real estate lien registration system is introduced in order to resolve the
inadequacy of the public notice means, The transfer of the notice method of the
property right from possession to registration would reduce the burden on the
host to lien possession of the object and also enable the owner to use the
hosting object in accordance with the original economic use objective.

Second, it clearly defines the scope of the secured debt, which is a requirement
of the lien in real estate, as the part that increase the objective value of goods.
Specifically, the harm of liens misuse due to the uncertainty of secured bonds
can be largely eliminated by clearly defining as ‘a bonds due to expense
expenditure on object’ and ‘a damages receivable due to the object’.

Third, the right of repayment should be granted to the lien so that problems
occurring in the auction process can be solved at once. In other words, the lien
must be granted the right of preferential repayment by law and be able to
receive dividends according to the establishment order.

Fourth, we must shift from Principle of Takeover to Principle of a Extinction.
By abolishing the takeoverism, which causes more confusion in real estate
transactions and destabilizes the buyer’s legal status, the burden on real estate
buyers can be eliminated, resulting in transparency, speed and smoothness of the
auction process.

Fifth, it is mandatory to report the right to attract property. Under the current
law, the lien is a buyer can be exercised without reporting it, which is feared to
cause unwarranted damage to the buyer and others. Therefore, it is necessary to
make it mandatory to report the existence of bonds, the object, the relationship
with the underlying bonds, and the legitimate occupancy of the bonds until the
end of the dividend demand,
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T AAR] tiste] A1) ool S AME ¢ Qe JAFHAS dEh

A A st TLAA FAHLS HdolA  1794d T2 oA UUITHEY
(Allgemeines Landrecht; Prussian Civil Code) #|1%# #1207 #|536% o]a}o A Zro}
L Quhb) ZZolAUARtHEY A536RE “FrA AL Bl B BRI A
Aol RigiAld S 48 w7bx] O EUS 24T e Aot fAS
3, AB9EE A JdAHE AAE B 1 AAS #A-EAA JHE Flo
A, =30 25 SAR sto] AgAe Afrel &A@ 2 PA=FEH A Y3
Zolojop ghth"aL A Bk AT

A2d 5d 10

6) o], ¢kol =&, 149,

7) BGB § 273 Zuriickbehaltungsrecht

(1) Hat der Schuldner aus demselben rechtlichen Verhiltnis, auf dem seine Verpflichtung beruht, einen
falligen Anspruch gegen den Glaubiger, so kann er, sofern nicht aus dem Schuldverhiltnis sich ein
anderes ergibt, die geschuldete Leistung verweigern, bis die ihm gebithrende Leistung bewirkt wird
(Zurtickbehaltungsrecht).

(2) Wer zur Herausgabe eines Gegenstands verpflichtet ist, hat das gleiche Recht, wenn ihm ein falliger
Anspruch wegen Verwendungen auf den Gegenstand oder wegen eines ihm durch diesen
verursachten Schadens zusteht, es sei denn, dass er den Gegenstand durch eine vorsitzlich
begangene unerlaubte Handlung erlangt hat.

(3) Der Glaubiger kann die Ausiibung des Zuriickbehaltungsrechts durch Sicherheitsleistung abwenden.
Die Sicherheitsleistung durch Biirgen ist ausgeschlossen.

8) BGB § 320 Einrede des nicht erfiillten Vertrags

(1) Wer aus einem gegenseitigen Vertrag verpflichtet ist, kann die ihm obliegende Leistung bis zur
Bewirkung der Gegenleistung verweigern, es sei denn, dass er vorzuleisten verpflichtet ist. Hat die
Leistung an mehrere zu erfolgen, so kann dem einzelnen der ihm gebithrende Teil bis zur Bewirkung
der ganzen Gegenleistung verweigert werden. Die Vorschrift des § 273 Abs. 3 findet keine
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Anwendung.

(2) Ist von der einen Seite teilweise geleistet worden, so kann die Gegenleistung insoweit nicht
verweigert werden, als die Verweigerung nach den Umstdnden, insbesondere wegen
verhaltnismaliger Geringfiigigkeit des riickstandigen Teils, gegen Treu und Glauben verstofien
wiirde.

9) § 1000 BGB Zuriickbehaltungsrecht des Besitzers
Der Besitzer kann die Herausgabe der Sache verweigern, bis er wegen der ihm zu ersetzenden
Verwendungen befriedigt wird. Das Zuriickbehaltungsrecht steht ihm nicht zu, wenn er die Sache
durch eine vorsitzlich begangene unerlaubte Handlung erlangt hat.

10) A%, “FAAAR BF AT - FAolYPuALe] 4§ AT FHO
ELHLI, 2004, 202-2038; F&3, “HEAF FAA ¥y FAH A3 A, FEiEtn uhabekg]
=1, 2012, 109,

11) &3k 919 =&, 104,

12) Brox/Walker, Allgememes Schuldrecht, 36. Aufl,, 2012, S. 119; H. Roth, Die Einrede des Biirgerlichen
Rechts, C.H.Beck, 1988, S.169, 216.
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16) Palandt/Grimneberg, 75. Aufl,, 2016, BGB §273 Rn. 26.
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S.213.
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