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ABSTRACT

A Study on the Lien in Real Estate Auction

Kim, Nam - Jeong
Advisor: Prof. Kang Hyuck-Shin, Ph.D.

Department of Law

Graduate School of Chosun University

The Lien(Right of Retention) system of Korean civil law defines
statutory real right granted by way of security, but uses the disclosure
method by incomplete occupancy rather than registration, and rejects the
right to preferential payment, and adopts the principle of takeovers at
auction. Although there is no right to preferential payment under the
substantive law, the lien system actually recognizes right to preferential
payment through the Civil Execution Act has a peculiar characteristic of
having a strong right to counter third parties. As a result, the legal
relationship between interested parties such as the host, owner, holder of a
real right granted by way of security, general creditor, and purchaser has been
strained by the limitations of understanding and analyzing the right of
retention.

In addition, because it does not recognize the obligation to declare the
lien, it makes use of the fact that it is difficult for the parties other than
the parties to know the objective facts about whether this is real or
legitimately established. That is, it causes many social problems, such as
inflating the secured claim or delaying the auction process due to

attracting the lien of false and pretense.
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As such, it 1s necessary to find a solution to the problem as it is
adversely affecting the real estate transaction market due to various
problems arising from the real estate lien. The Ministry of Justice
proposed revisions to the civil law in 2004 and 2013 to minimize disputes
arising from uncertain hosting rights, but were automatically scrapped due
to the expiration of the term of the National Assembly.

Its main contents include the abolition of the lien real estate(Article 320,
Article 320, Clause 2), the recognition of temporary right to induce
unregistered property and the recognition of the right to set up a
mortgage to supplement the weakened creditor’s status(Article 320, Article
3692) and the granting of the right to set up a mortgage as a special
case for registered real estate(Article 3693). Also, in the Civil Execution
Act, it 1s included a lien authorizing to draw a claim for a mortgage in
the scope of the dividend claimant of the auction procedure(Amendment 88
-1, 90), and adopted the dissipationism of the right to bid in the sale of
auction property (Amendment 91 - 2, the current 91 - 5).

However, as with the current real estate inducement system, there is a
concern that conflicts of sharp legal relations between interested parties
such as the lien holders who have legitimately obtained a security bond
for the registered property and the confusion in the real estate market due
to the abolition.

In this paper, I tried to suggest reasonable improvement measures and
development directions by looking over various discussion and revision
laws related to the real estate lien system.

As a measure to improve, First, it is necessary to clarify the scope of
the collateralized bond, which is a requirement for the establishment of
lien. Second, the government should introduce a lien registration system
and clarify the existence of lien to attract a third party and the lien

should also be able to protect his right. Third, in the auction process, the
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government must recognize the right of payment and guarantee the right
to demand dividends. Fourth, there is a need to make it mandatory to
report the bid and strengthen its screening. Fifth, it 1S necessary to
ensure that the survey of the executive’s status is carried out clearly.
Sixth, it is the establishment of an executive court, which is a court
dedicated to auctioning. In order to solve the lien, the administration
should be converted into the right of the bid to extinction in principle and
granted the right to demand dividends and give the first reimbursement of
the reported lien.

As such, there is a limit to the solutions occurring from institutional
problems ; the remedy to restrict the establishment or effect of the new
legislative direction or interpretation theory presented to resolve the
problems of the current real estate lien system and the abuse of the right
to inducement. As a result, it i1s necessary to include inducement rights in
the registration items under the real estate registration law, which is
causing a gap between the hosting rights system and the current civil
law, or to introduce the right to declare bids under the Civil Execution
Act, and to harmonize the actual and procedural laws by strengthening

punishment of false-pretense of lien.
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