creative
comimons

C O M O N S
& X EAlI-HI el Xl 2.0 Gigel=
Ol OtcHe =2 E 2= FR0l 86tH AFSA
o Ol MHE=E= SN, HE, 8E, A, SH & &5 = AsLIC

XS Mok ELICH

MNETEAl Fots BHEHNE HEAIGHHOF SLICH

Higel. M5t= 0 &

o Fot=, 0l MEZ2 THOIZE0ILE B2 H, 0l HAS0 B2 0|8
£ 2ok LIEFLH O OF 8 LICEH
o HEZXNZREH EX2 oItE O 0lelet xAdE=2 HEX EsLIT

AEAH OHE oISt Aele 212 WS0ll 26t g&
71 2f(Legal Code)E OloiotI| &H

olx2 0 Ed=t

Disclaimer =1

ction

Colle


http://creativecommons.org/licenses/by-nc-nd/2.0/kr/legalcode
http://creativecommons.org/licenses/by-nc-nd/2.0/kr/

[ UCI ]1804: 24011- 200000266746

20184 24

HApere] =2



2O rASo] &

A Study on the shareholder derivative action

o
| Y

20189 24 23¢

Collection @ chosun



[415H1—1— c>(jﬂ EE%E; <%i';l

|

A Study on the shareholder derivative action

Aeas g A 3

of w2 ¥

A%k

a o
=

-

M A}

3

3

AR =wl2 A&

ook

20174 104

Collection @ chosun



ol

g
K
K0
o)
oF

na

20174

ofJ
ol

E
ol

T
Ki

{=/Collection @ chosun



ABSTRAQCT :--veeeeveeerereeessreessnseersuessntesnteennitessseessneessnseessneeens
IR A] 2 v s 1
A1 QO] BEA] oo, 1
AI278 1 7L0] WOl T HFHH oo 3
A2 calutal R READA T TR eeeeerereennns 5
AR DI AAO] OO v 5
1. T A DO] Z]HO]L e 5
0. TREEA D O] AJZA ereeiiiiiiiisiii 6
3. TEEARO] T]h e 7
A28 PEADO] AAQATF ADRIR oo, 9
1. TEEAZO] TEARAL v 9
0. TP EEAZO] AZDTDR] worreeesreesssiesis s 12
3. TFZEO] F TP coveereeseeesreeis s 14
A3 TIEARDO] BISF v 15
1. ARO] BIBF corveeesieieii 15
2. 2Q TIEAZD THA W BAD 17
3. A B et 273

Collection @ chosun



R L7 D] T coreeerereesseseses s 26
1. O] AARTYFEADO] OFE] v 26
D R AN QT ceereeee e 28
3. A AN SIEE o 31

RI278 QI EL ettt 31
1 (?El% %‘—%Stﬂﬂ_i—é;—ﬂ ﬂé_:]l ............................................................. 31
D RIS Q 7T errereee s 35
B, AJ AT coreeeee s 35

A3 3 Q] TFO] RARTPIEA D croreererrresssinissisiiisiiiis 36
1 oéjﬁ{ .................................................................................................... 36
2 %(‘)?1. .................................................................................................... 39

AR}t 2R HE AL BA|o] T3t ZJAHFOL e 43

A ZRZFEADO] BAAD v, 43
1. 7] DAHITLIRO] EA] corrererssmseisensis e 43
2. I:Lj%g H'IE- ...................................................................................... 45
3. AGHARZRO] @] TGl FEA| reeverererrerrerses 46

A28 A EA BAAE @ JPAEFOF v 47
1 E}%%@_Zﬁ_ﬁg ?_7%] .......................................................................... 47
i -

Collection @ chosun



49

54
55

56

A% 2

3
ok

__A_u

Collection @ chosun



[ABSTRACT]

A Study on the shareholder derivative action

Kim, Bo-mi
Advisor : prof. Kim, Jae-Hyeong, Ph.D.
Department of law,

Graduate School of Chosun University

A Shareholder Derivative action is a lawsuit filed by a minority shareholders
for the purpose of asking the Director's responsibility for illegal act. However,
because of the relationship between the company and the representative
organization of the company or between the directors and the major
shareholder, the company often overlooks the illegal act within groups. This
eventually makes their interests of the company and shareholders reduce. So,
commercial law regulate the right of minority shareholder who qualified.

In korea, 'A Shareholder derivative action' was made by commercial law in
1962, at that time, shareholder had to have a 5%'s total number of shares
issued. by the way, in 1997, As Korea was funded from IMF, They noticed
the need for restructuring of major company, enterprise company and
financial institution and improving the corporate structure. So, renewaled
commercial law regulated shareholder's total number of shares of issued as
more than 1% in 1998. Consequently, Shareholder's condition of eligibility
was easer than before. And April 2011, renewaled commercial law allowed

shareholder who had total number of shares of issued as more than 0.01%
- iV -
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to initiate lawsuit in case a listed enterprise.

To protect the shareholder's right, renewaling of law has been improved
steadily until a recent date. A former president, Park Geun—hye's government
planed an economy policy which called 'Economic democratization law' and it
had an intention of conglomerate reform. And One of it was derivative suit.
In order to implement the policy, the Committee for Commercial Law
Amendment was held in March 2013 and At June, The Ministry of Justice
hosted a legislative hearing. And They heared Corporate's opinion. In the
process, however, the government did not submit a bill to the National
Assembly under the criticism that it would ruin the foundation of the
corporation's structure.

However, the government's efforts did not stop. The core objective of the
current Moon Jae-in government's economic law is improving corporate
governance by strengthening shareholder rights. Through policies for minority
shareholders, the government aims to establish financial soundness of the
middle class and the poor and to clarify the soundness of the capital market
by making corporate management transparent.

Among the actively promoted legislation, there is 'multiple representative
suits', which have already been submitted three times. Multiple representative
suit's application scope of law is wider than 'Shareholder Derivative action'.
For example, if a director of a subsidiary did illegal act or neqglect their’'s
But itask, subsidiary company should raise the representative suit. f the
company fails to act properly, parent company's share holder can raise a
representative suit to recover enterprise's losses. parent company's qualified
shareholder is the person who have 1%'s total number of shares issued.

About this, major company, enterprise company who should be immediately
legally liable for this right oppose amendment of the law. Bacause it will
grant a 1% shareholder of the parent corporation a right so that all
institutional  investors including foreign companies can intervene in
management of most of the group companies. Futhermore, it will be difficult

to defend the management rights from the hostile M&A threat of foreign
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speculative capital. However, reformers such as NGOs and ruling parties are
positively suggesting that the revision of the Commercial Law will improve
corporate governance and enhance the transparency of management, thereby
enhancing the competitivenes

In general, A large amount of indemnity is required for directors who have
committed misconduct as a result of a typical lawsuit. Therefore, the
representative action is advantageous in that minority shareholders can act as
a powerful countermeasure to monitor directors' conduct and prevent fraud,
thereby securing transparency in company management and enhancing
competitiveness of the company . However, there is a possibility that
negative consequences such as the fact that if a shareholder representative
action against a director is used as a threatening suit or as a means to
pursue personal interests. It can not be overlooked.

But in reality, corporate worries can be excessive. It is difficult for a
minority shareholder to satisfy for filing a lawsuit's qualification, and the
compensation paid by the director is attributed to the company, not the
shareholder.

It is also unrealistic to argue that foreign dumping capital will sue
representative litigation against domestic companies.

The shareholder representative suit is developed in the UK and has been
widely used in the US and overseas. In the case of the United States, where
the shareholder representative lawsuit is most active, the average number of
complaints filed by shareholder representatives for the past 10 years has
reached 233 since the first case of a multiple derivative suits in the case in
1987. In Japan, the number of lawsuits is rapidly increasing, and in June
2014, the renewaled Company Law allowed multiple derivative suits under
certain conditions. On the other hand, in Korea, the use of law was very
small. 58 cases have been ruled have been filed for 16 years from 1997 to
2012. (28 cases have been judged by the listed companies, 30 cases have
been filed by the unlisted companies.)

In order to ensure that the representative lawsuits are consistent with the

_Vi_
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purpose of introducing the representative lawsuits in such a trend, it is
necessary to review the status of representative cases and judicial issues in
Korea from the filing of the representative cases to the effect of the
judgments, The purpose of this study is to find a way for the representative
litigation system to function properly in the future through comparative studies
such as anti — bribery measures.

In such a trend, In order to ensure that the representative lawsuits are
consistent with the purpose of introducing the representative lawsuits. it is
necessary to review the status of representative cases and judicial issues in
Korea from the filing of the representative cases. The purpose of this study
is to find a way for the representative litigation system to function properly in

the future making a comparative studies through overseas' lawsuit and case.
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| SIEGHAH S =2 HEI =FE S MM 0/« X
= & Chancy v. May AFAUIA A5
SE BHolI| gt SSAM el A5
CHOHY & AAZ EHCHGHA &
HRAol B M2t =T It == 12101 ==8H 240 B8
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FFUHEAS2 18280 I=0A M82=2 ZLRUCH Hichens v. Congreve
AMACA =2 HEIL A2 OlAIF RFEHIE SoltH 3HS FSoIUSS
Ol=2 OIALSl SIAHO CHE SHEEIERE QFoI/U=0, SEHHRA0| 0|2 1 Fs
210ICt.

1 &, 184340l ZAMSt Foss v. Harbottle AtA98)E2 I=9| F=FUELASH
ot 2 &S 01X &Lk 0l AtdE S32 =4 S ol E8& FAA

"Victoria Park Company"® Z=Z Richard Foss® Edward Starkie TurtonOl ==

HHE HESIH sIAtetel 2gst EX2 HMiiHHL S2EE S 8 0IAS2 3l

AMNX2 AP0 &St Thomas Harbottleg &8t 5H 2 3|AH OIAOI A Z=dH BH

SEFE HMOISH AHAOICH O AFAOGIA SCHE 22! Wigram& 2 0lAIS 2l 20l

o|sh =d= ALl CHSH 20121 20 SIADE A&2 HMOIoHOF Sto, A0 At
|

2R0= =330 HE

ks
0z
10
=
=
tou

y
=
ol
OH'

210 HEIZ D A
Het=

3t RXE BOZM BIAL &N
7|24

Foss v. Harbottle Al TtZ29ol EAE2 FHM, A =dHE S=Ade 4

N Hels AUl JACH=E E(proper plaintiff rule), SM, aIALZ G X9l S LTS

93) Foss v. Harbottle, 2Hare 461, 67ER189 (1843)

94) "the proper plaintiff in an action in respect of a wrong alleged to be done to a
company or association of persons is, prima facie, the company or association of
persons itself:--- the matter relied on as constituting the cause of action shall be a
cause of action properly belonging to the general body of corporators or members
of the company or association as opposed to a cause of action which some
individual member can assert in his own right.---" Foss v. Harbottle
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S0 F=FUEAS0| UEHsE B2 etdH0Ietl & = U

2006E 11& 8L, A=23= FAY JHHEOES SWUAIZ2EM 2008E 10
2H 3 AFE(Companies Act 2006)2 A EGIALCE97) Ol2M FTFUEASO HE
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g Mole Y30 SIotAES Sto0F 8HCHY) HRAE2 HMEE AMEML ZHIt 2

95) Edwards v. Halliwell, 2All ER 1064 (1950)
96) AT 2= Atwool v Merryweather, LR5 EQ464n, per Page Wood VC(1867),
Gambotto v WCP Limited 182 CLR 432 (1995)0] )c}.
97) o5 7], "FREAEA olAre] o R, o] Rffute] tfgt {A|ST, HEAL, oJERre] AMIS
-20061d 7178 FArHS FACR e dArEEE] (2009) 9.
98) @= AIS|ARH A|260%(3)
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