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ABSTRACT

A Study on the Legislative Reform of Conglomerate by

Commercial Act

Jo, Hyoung Ray
Advisor : Prof. Kim, Jae-hyeong, Ph.D.
Department of Law,

Graduate School of Chosun University

The 1997 financial crisis has been triggered by the opaque governance of
corporate groups and affiliates dictated by theheads and families of large
conglomerates (hereinafter ‘chaebols’), and excessive economic power concentrated
to the chaebols. For the majority of Korean citizens, it is remembered as a period
of great painand its social ramifications still largely remain. A substantial number
of large corporations and SMEs could not avoid bankruptcy, and even those who
survived suffered too as they were forced into retrenchment. Within just two
months since October of 1997, the Korean won depreciated by almost 709, two
thirds of total stock market capitalization evaporated, and economic growth posted

-6.8%.

Hence in order to resolve these issues related to opaque corporate governance
and concentration of economic power to the chaebols, various institutions such as
cumulative voting and electronic voting (e-voting) were introduced under
commercial law; and derivative action which only existed in letters began to be
enforced. In addition, the Monopoly Regulation and Fair Trade Act (‘Fair Trade
Act’), Debtor Rehabilitation and Bankruptcy Act, Asset-backed Securitization Act,

Interest Limitation Act, Labor Standards Act and other related legislations

Collection @ chosun



underwent sweeping enactments and revisions.

As for commercial law, the revised commercial law of 1998 newly inserted
articles on Shareholders’ proposal (Article 363-2), Cumulative voting (Article 382-2),
Liability of Person who Instructs Another Person to Conduct Business (Article
401-2); also eased requirements for exercising minority shareholders’ rights which
were previously set at 5% of total issued stocks (hereinafter shall mean total
stocks excluding shares without voting rights) excluding non-voting stocks. The
1999 revision introduced articles on the Committees of Board of Directors (Article
393-2) and Audit Committee (Article 415-2). The following 2001 revision introduced
ground rules to enable notification of convocation for shareholder meetings by
electronic data (Article 363-1) and added articles on disposal and transfer of
important properties and borrowing of large-scale assets, which are crucial for the
authorities of the Board of Directors (Article 393-1).

The 2009 revision added an article on electronic voting (Article 368-4) in addition
to existing cumulative voting and voting in writing, all of which aim to strengthen

or facilitate the process of exercising the rights of minority shareholders.

Despite such efforts, the scandal that revealed the truth about confidantes who
seized actual power and cozy relations between politics and business; which
erupted in September 2016 involving Park Geun-hye and Choi Soon-sil, distinctly
attests to the fact the governance of large corporate groups and their affiliates
have not been ameliorated even after two decades. Many institutions have been put
in place, including in commercial law as part of lessons learned from the 1997
financial crisis, brought about by the high cost, low efficiency economic structure
underpinned by opaque corporate governance, however they have proven to be less
effective than intended. A more serious problem is that a few remaining large
corporations that have leveraged their less—-than transparent governance and mighty
power (economic prowess), not hesitating to resort to an expedient or even
irregular means are enjoying immense economic benefits, owning assets worth

more than 90% of GDP of the Korea, all of which fall squarely into the hands of

Collection @ chosun



chaebols.

After all, chaebol reform i1s an essential mission of our time in order to improve
the financial balance through better corporate governance of large conglomerates
and ensure a sustainable engine of economic growth for Korea. The root causes of
Korean chaebols’ abuse of large corporations and affiliates as means to expand
their private wealth and dominance lie in ‘opaque corporate structure’ and ‘economic
monopoly of chaebols’, both of which deserve in-depth scrutiny. However this
study’s scope focuses on ‘improving corporate governance’, which is the more
urgent goal among other short-term objectives, from a commercial law perspective
in order to attain such goal. This study pays particular attention to the cumulative
voting, e-voting systems and shareholder derivative suit; why they failed to
achieve the intended outcome of improving corporate governance, and finally

suggests corresponding alternatives.

Before presenting a detailed analysis and proposalof a legislation bill, the first
chapter of this study examines the objective and scope of research, followed by a
multifaceted observation of why legislation for reforming the chaebols is needed in
Korea and a range of alternatives for such reform in the short, mid and longer
term. Chapter 3 is an in-depth research about the cumulative voting system under
commercial law as part of short-term solutions for chaebol reform. Chapter 4
focuses on e-voting in the same vein and Chapter 5 is about shareholder derivative
suit and concrete proposals for revision. Last but not least, Chapter 6 examines the

aforementioned contents to derive conclusions, which are as follows.

First, the cumulative voting system under current commercial law may be
exempt from application through the articles of incorporation, which is why
virtually no company has adopted the system. Therefore this paper proposes that
such system i1s made mandatory so that it cannot be exempt from the articles of
incorporation or through any other means, and the targets are expanded to

encompass all corporations. This arises from the fact that the companies that
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chaebols abuse for their personal gains are mostly non-listed companies, rather
than public ones. This paper further highlights that Korea should not follow in the
footsteps of Japan by stipulating policies to ensure the legal status of directors
appointed through cumulative voting. In the case this system is to be avoided due
to its internal limitations including the delay in the appointment of directors, this
paper suggests its prohibition through a comprehensive regulation, for the

autonomy and flexibility in managing a company.

Second, e-voting system 1s permitted through a resolution adopted by the Board
of Directors. However given the nature of the e-voting system, where the will of
the shareholder regarding a subject matter for a general meeting of shareholders,
written or displayed as part of an item within e-voting system should directly be
reflected in the voting results; its use has not been efficient. This is due tothe
existence of proxy to exercise voting rights and proxy solicitation, which make it
much easier for chaebols, as dominant shareholders, to make decisions for their
own benefits as the proxy or delegated person may make an arbitrary decision on
an item. Also, based on the fact that the deferment of repealing systems such as
shadow voting has rendered e-voting less effective, this paper proposes a
legislation that obligates companies to implement these systems as a basic

principle.

Third, while shareholder derivative suits are currently used as means to gain
advantage in suits with ulterior motives led by some civil groups or disputes on
the rights of management, the requirements to take such action should be eased so
that it can be established as an universal remedy for wviolation of shareholder
rights. In the case a company intentionally takes action to deprive the shareholder
of standing to sue in a shareholder derivative suit, this paper proposes a legislation
that would retain the plaintiff status for those shareholders who have already filed
the suit. Furthermore, introduction of multiple derivative actions is recommended to

guarantee the effectiveness of such system.

_iv_
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9) P. Gompers, J. Ishii and A. Metrick, “Corporate Governance and Equity Prices,” 7he
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. IEFH |52 5 L 15 ) 5 Ll i Ll %5 57 b5 L i Ll ot
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27| 5 [367.0| 634 | 3437 | 7.19 | 3266 | 1048 | 3333 | 1375 | 341.6 | 4.23 |1916.2| 9.27 [1542.6| 357 |[17925| 1.15
28| =5 |8642|-096|484.3 | -0.20 | 3976 | 0.30 | 3551 | 0.18 | 250.1 | -0.12 | 272.0 | 0.04 | 2596 | 0.20 | 277.6 | -0.06
29| Ao |879.1 |-013|22482| -053 | 8955 | -1.06 | 473.2 | -0.83 | 251.2 | 2.10 | 3348 | -1.86 | 2238 | 2.92 | 201.4 | 1.83
Ay
30 Nl | 485 [9614| 550 |4452| 626 | 3182 | 603 | 3228 | 538 | 2062 | 638 | 1903 | 622 | 2258 | 674 | 2612
) 344
31| OCI [1879| 063 | 1642 | -0.23 | 1368 | 1.19 | 1250 | 933 | 1680 | 812 | 1880 | 6.77 | 280.9 | 7.03 | 205.0 | 3.97
33| ©A | 3011269 |3750 | 1.95 | 3114 | 082 | 3256 | 069 | 241.6 | 212 | 2247 | 269 | 2498 | 234 | 277.1 | 329
Tﬂ [e)
L
34 2778 | 342 | 2815 | -2.05 | 199.9 | 206 | 1970 | 1.21 [ 1967 | -164 | - - - - - -
A4
=2
35| S-0il | 1088 | -637 | 1223 | 7.14 | 1322 | 9.33 | 1526 | 2899 | 1209 | 30.76 | 1305 | 3.08 | 1259 | 9.94 | 1385 | 6.85
36| 3= | 343 [ 4620 | 37.0 [ 2937 | 534 | 3345 | 563 | 3839 | 564 | 2349 | 575 | 1483 | 664 |10.36 | 980 | 8.36
37| KCC | 526 | 617 | 57.8 | 443 | 567 | 305 | 635 | 402 | 558 | 475 | 669 | 523 | 64.2 | 456 | 599 | 11.01
&
39 17 2429 | -0.08 | 2462 | 053 | 227.3 | -0.30 | 2223 | 1.25 [ 2064 | 1.63 | 1636 | 0.39 | 2266 | 652 | 213.1 | 3.03
A
40 | T Z | 2348 | 148 | 2547 | 177 | 2454 | 1.80 | 2498 | 442 | 2179 | 2.28 | 291.1 | 204 | 402.2 | 1.94 |350.3 | 1.54
Ex
Al | o7, oy | 3163 | 058 | 2899 | -0.58 | 2561 | 026 | 2416 | 042 | 267.8 | 1.01 | 2844 | 145 | 2638 | 3.22 | 2260 | 2.04
TS T
42| 3ke} | 2139 1.37 [ 2997 | 041 | 2715| 033 | 2630 | 319 | - - - - - - - -
gt
43 75.7 | 2493 | 860 |19.09 | 1003 | 1510 | 126.3 | 2567 | - - - - - - - -
el o]
44 |[KT&G| 307 | 9816 | 326 | 79.18 | 316 | 89.19 | 295 |173.16 256 [332.15| 29.0 |25358| 286 [292.44| 30.7 |217.70
gk ,
45 4573 | -1.11 | 415.1 | 802 | 3074 | -6.99 | 187.4 | 1560 | 2065 | 4.18 | 396.7 | 2.39 | 8275 | 532 | 2128 | 9.72
GM
o=
=
46 ;/\ 1404 | 371 | 177.3 | 332 | 2552 | 377 | 3175 327 | 582.1 | 2.03 | 772.1 | 0.20 | 9655 | 0.12 | 491.9 | 0.50
48 | Ef3F | 529 | 430 | 640 | 419 | 629 | 483 | 614 | 1463 | 470 | 1521 | 51.8 | 690 | 738 | 1814 | 626 | 11.36
— 16 —




50 K‘]]O]— 820 | 801 | 790 | 627 | 89.8 | 536 | 9.4 | 656 | 1092 | 472 | 111.6 | 099 | 1234 | 698 | 975 | 2.56

il
51 lj] 169.3 | 260 | 2071 | -1.65 | 1841 | 1.04 | 1723 | 2.82 | 1760 | 1.81 | 166.2 | 1.27 | 126.7 | 3.65 | 107.8 | 6.71

2

52 |o]el=| 3449 | 284 | 3986 | 233 | 3699 | 1.86 | 4088 | 211 | - - - - - - - -

53| Efed | 1918 016 | 1818 | 1.70 | 1751 | 186 | 1568 | 337 | - - - - - - - -

55|47 2] | 935 | 1550 | 838 |30.16 | 2552 | 377 | - - - - - - - - - -

56 | 299 |227.85| 259 |14960| 24.3 19543 | 26.7 [220.08| - - - - - - - -
4] 5]

57 EH /Ej 2714 052 | 2176 | -0.28 | 217.8 | 057 | 1764 | 069 | 183.8 | 3.69 | 1253 | 1.72 | 1291 | 2.23 | 154.0 | 2.36
shol=

58 P 2672 | 124 | 2442 | 1.69 | 2605 | 143 | 276.6 | 1.52 | 277.7 | 240 | 190.3 | 276 | 2166 | 3.03 | 195.1 | 2.15

61| 3+E | 3738 072 | 2461 | 1.34 | 2505 | 1.02 | 2494 | 1.00 | - - - - - - - -
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SOl vid 2R dd ARE AYE ok [& 51

(&9 - 7, 43, 9 ¢
(Z2A5) (Z22) (Z2A
217,530 152,290 58,951 6,289
2016 14,286 6,366 6,623 797
(325,430) (198,392) (114,262) (12,776)
204,329 141,171 56,222 6,936
2015 12,993 6,020 6,309 664
(295,677) (178,926) (105,608) (11,143)
195,783 131,052 59,025 5,706
2014 13,195 6,452 6,264 479
(292,558) (176,209) (107,615) (8,734)
181,182 114,064 60,977 6,141
2013 11,930 5,565 5,826 539
(266,508) (157,644) (100,198) (8,666)
186,624 121,664 57,614 7,346
2012 11,772 6,252 4,873 647
(284,755) (172,003) (101,420) (11,332
193,536 135,366 52,049 6,121
2011 10,874 6,105 4,195 574
(278,494) (188,098) (80,585) (9,811)
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[Z 6] B30 4A AEZFA di¥] F8 1071(1170) SA2dF 2159 AF vlF Fo

H| 234 A f-H) (%)

AEIA o T o [ a9 [ a9 | 59 | 691 | 790 | 89 | 99 | 109 | « |10 | 11

(2 2) | 24 (g2 | ma | 2w | 44 | 8% | 5% | A0 | 29 | 42 | 5% | @4 | ¥4
0249 | 188 |432| 11|18 |36 |38 |57 23|20/ 03]01]36]639]675
‘0348 | 378 |306|24 |10 322233160306/ 03] 1.1]455]466
‘0449 | 327 |329|58 | 14|41 |23 |65|18 |36 140409 602|611
0549 | 46.8 |278|56 | 12 [ 30| 16 [ 33 | 16 |24 | 11 | 05 | 1.3 | 482|494
0648 | 525 |276|63 |16 |33 |22 4517|2313 07| 16 |516]532
0748 | 645 |236|57 | 3429|3154 ]15|23]14]08] 15]501]517
0849 | 761 |234|53 |41 |29 |34 |52 | 14|20 15|07 | L8 |499 517
0949 | 899 |213|51 |45 |33 | 35|54 |18 |25/ 15]05] 19 494513
1048 | 963 |192|48 |55 |36 |42 46|17 |24 ] 1707 ] 19 |484]503
9148 | 1165 |224| 64 | 50 | 39 | 40 | 43 [ 18|21 | 17 ] 07 | 21 | 523|544
9249 | 130.2 |235| 60 | 51 | 41 | 44 | 40 | 19 | 21 | 1.8 | 07 | 22 | 536 | 558
9349 | 1514 |232|55 | 44 |39 |42 |40 |23 |21 | 17] 08| 19 |520]538
1449 | 167.0 |241 |51 | 48 | 40 | 41 |37 |25 |19 |17 ] 10 53.0
1549 | 179.8 230 |57 | 49 | 41 | 41 | 36 | 26 | 1.8 | 17 | 1.0 526
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114) Uwe Hiiffer, Aktiengesetz 11. Aufl. 853(C.H.Beck, 2014), pp.848-849.
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