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ABSTRACT

A Study on the Criminality of Double Selling

Park, Chang-yeon

Advisor: Ph.D. Kim, Jong-Gu
Department of Law

Graduate School of Chosun University

Double selling means that the owner of the property sells his assets
to first buyer and in a non-finished registered or delivered
obligation procedures re-sell to second buyer and finish the
registered or delivered obligation procedures. These double selling by
seller ignore the expectations and trust of the first buyer about
property acquisition and it can be the betrayed act which gives the
significantly difficult and cannot recovered economic loss to first
buyer. In this point, also it can be the problem that the default of
obligation on Civil Act and default of obligation on Criminal Act can
be applied to seller.

In Criminal Act Article 355 Paragraph 2 regulate that “a person
who, administering another’ s business, obtains pecuniary advantage or
causes a third person to do so from another in violation of one” s
duty, thereby causing loss to such person” then the Breach of Trust

Crime can be applied. The contents of provision are regulated only 'a
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person who, administering another’ s business', however its literal
meaning is not clear. Therefore, at the interpretation of Breach of
Trust Crime, "How much the range of subjects can be recognized" can be
the problem.

The range of main body of an act about Breach of Trust Crime can be
changed how understand the nature of Breach of Trust Crime. One other
thing, about a real right change, current Civil Act adopts Formalism
abandoned the Classic Contract Theory in the previous Civil Act.
Therefore, the real right <change can get the effect with
registration(Civil Act Article 186), the Movable property can get the
effect by transfer(Civil Act Article 188). These difference of method
of public notice can affecting the identity judgment of seller's
Breach of Trust Crime between Real estate and Movable property, it can
be the subject for the study.

About the nature of Breach of Trust Crime, there are many theories.
However the common theories and precedent standing on the Theory of
Betray which can be understood the nature of Breach of Trust Crime is
a betrayal with original person. |f the seller signing the contract
with first buyer about real estate and seller give the down payment
and all payments, in this situation, seller sign the same contract
with second buyer and the second buyer received the ownership or
registration, in this case, the Supreme Court recognize the
establishment of Breach of Trust Crime based on the Theory of Betray.

The Supreme Court judge the nature of Breach of Trust Crime that
through the violation of duty which hinder the trust of other person

and give the damage in property to other person, and these acts about

_Xi_
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violation of duty are details of business and nature, etc. in view of
the concrete situations, did not anything which were expected by
provisions of Act, content of contract and principle of good faith.
And ignore the relationship with original person by do something which
is not expected. These are containing as betrayal acts.

Based on these nature of Breach of Trust Crime, if one party cannot
cancel the contract without other special reason by proceeding the
fulfillment of contract such as receive the middle payment between
contract parties. In this case, the fulfillment of liabilities by
contents of contract, can get the character terms of handle his works
and handling works for other person at the same time. Therefore, In
this case, the debtor is on the status that 'the person who
administering another’ s Business' which is the main of Breach of
Trust Crime, and if who is in this status did not all his duty for
other person to obtain the full right to property and sell to third
party, etc. Like this, do something that disrupts the acquisition or
maintenance of property of other person is betraying the fair trust
for other person and it is very high possibility of criticism.
Therefore, it can be the typical violation of duty acts.

In this purpose, the Supreme Court establishing the precedent that
in the real estate contract, if the seller receive the middle payment
and dispose the object of dealing to third party, this act is violate
the cooperative obligation of real estate registration and it
correspond to Breach of Trust Crime. This precedent has been
established through the many cases and already it has functions as the

established legal principles which are governing the economic |ife of

- xii —
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our society.

Double selling is just general obligation relationships not
entrustment or trust relationship. However, in the previous Civil Act
at the right for the buyer which can get the ownership, it has been
punished as embezzlement. Therefore it 1is can be recognized as
property interests which is protected by Criminal Act. The buyer pays
the middle payment to seller, but buyer did not receive any securities
and he lies in the markedly unfavorable and vulnerable position that
cannot exert any influence.

Recognizing the status of a person who, administering another’ s
business by that the compare with the one party, the other party need
protection by criminal Act and he is in significantly vulnerable
position or closing by the ownership about property rights and
property interests which is protected by embezzlement, these are
cannot be denied. Therefore, about the applying the double selling to
Breach of Trust Crime, if one party manage the property interests or
property right which has the criminal value, then recognizing the
status of one party as 'a person who, administering another’ s
business' and applying as Breach of Trust Crime. This can be right.

In case of movable property selling, if the fulfillment of contract
goes over a certain stage by receiving the middle payment between
parties, the act of disposal to other person doubly the object of sale
of seller will be punished as Breach of Trust Crime and it is
logically consistent. Unlike this, there is no other reason that
recognizing the movable property as special things. Regarding the

double selling of movable property, the majority opinion of the

— xiil —
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supreme court, decision 200800 10479 sentenced in January 20, 2011
said that handling differently the essentially similar matters, it is
contrary to the principles of equity. And throughout the double
selling of property rights or double transfer, recognizing the
establishment of Breach of Trust Crime, These are fading the meaning
of Supreme Court precedent which has been contribute to protection of
the trust relationship between dealings and these are need to be

reconsidered.

(Key words: Double Selling, Double selling of real Estate, Double
selling of movable Property, Breach of Trust Crime, Civil Liability,

Criminal Liability, Theory of Betray)
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98) U.S.C. Chapter 63 Mail fraud. §1341: Frauds and swindles, §1342: Fictitious name or address, §1343:
Fraud by Wire, Radio, or Television, §1344: Bank fraud, §1345: Injunctions against fraud, §1346: Defini
tion of "scheme or artifice to defraud", §1347: Health care fraud, §1347: Health care fraud, §1348: Sec
urities fraud, §1349: Attempt and conspiracy, §1350: Failure of corporate officers to certify financial r
eports.

99) Skye Lynn Perryman, Mail and Wire Fraud, American Criminal Law Review, No. 43, 2006, pp. 716—7
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AW 0l= Z2Z0| 0|24t SI0IE Zet HAE Jlidt=d IHE H0l AIEot2 Jese 2
HADI X = 323 82U XS 20 £= ZH X0 ofist «eraed 2H 2 A
AMH2(Mail and Wire Service)2t 2ei40| U= 2R LS T4 SHHA HEE =
Use A¥o2 ‘HES 9’ (Honest Service)2 BEs@ACZ StCH 0lMHe ‘HEA
St 29 2 2Bt oz 55| B2 X0 A= AS2 R 22HGH0 ArE
HYAZS Mot NS XS 2ot X Ao 012 &= Ads 2 HRGtD =
AlSH U280 st MRS ESot)| st Aoz YOS XD QJACH. 101
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100) 18 U.S.C. §1341(Frauds and swindles): Whoever, having devised or intending to devise any

scheme or artifice to defraud, or for obtaining money or property by means of false or
fraudulent pretenses, representations, or promises, or to sell, dispose of, loan, exchange,
alter, give away, distribute, supply, or furnish or procure for unlawful use any counterfeit
or spurious coin, obligation, security, or other article, or anything represented to be or
intimated or held out to be such counterfeit or spurious article, for the purpose of executing
such scheme or artifice or attempting so to do, places in any post office or authorized
depository for mail matter, any matter or thing whatever to be sent or delivered by the
Postal Service, or deposits or causes to be deposited any matter or thing whatever to be
sent or delivered by any private or commercial interstate carrier, or takes or receives
therefrom, any such matter or thing, or knowingly causes to be delivered by mail or such
carrier according to the direction thereon, or at the place at which it is directed to be
delivered by the person to whom it is addressed, any such matter or thing, shall be fined
under this title or imprisoned not more than 20 years, or both. If the violation affects a
financial institution, such person shall be fined not more than $1,000,000 or imprisoned not
more than 30 years, or both.

101) Kristen Kate Orr, Fencing in the Frontier: A Look into the Limits of Mail Fraud, Kentucky Law Jour
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