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[ Abstract ]

Research on the Effect of Fraudulent Action Revocation

and the Application in the Execution Process

By, Kim, Yu-Jin
Advisor : Prof. Kang, Hyuck-Shin, Ph. D.
Department of Law,

Graduate School of Chosun University

The Civil Law stipulates, in regard to a fraudulent action, in article 406 and 407
that, "a debtor has conducted legal action for the purpose of property right though
knowing it does harm to a creditor, the creditor can appeal to the court to cancel
and restore it to original condition, and that the cancellation and the restoration to
original condition can be effective for the interest of all creditors.” This is a policy
to preserve the liability property of a debtor for creditors by through revocation
and restoration to original condition of debtor’s property, in the case of legal action
which decreases his or her property by a fraudulent action, a joint mortgage of
general creditors.

In addition, 'Equalitarian Principle among the Creditors’ is declared, which means
that the purpose of restoration to original condition is not for the individual bond
satisfaction of the creditor who revokes it, but takes effect for all creditors.
Creditor’'s revocation, ultimately, has to realize the outcome of creditor revocation
suit through the procedure of civil execution act right though pertaining to civil

substantive law, however, the civil law has two provisions defined, and in regard

_|\/_
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to the effect of creditor’'s revocation right common opinion and precedents keeps
the stance of ‘relative invalidity theory’ in which the effect of a revocation of
fraudulent action works on the creditor who revokes it and the beneficiary or
subsequent purchaser, not affecting the other creditors.

restoration to original state through the exercise of creditor’'s right to revoke set
original repayment as a principle and compensation for damages is also possible
when original repayment is impossible or remarkably in difficult situation. The
types of compensation for damages can be divided into three representative cases;
the first case i1s which specified substance are destroyed by being mixed into the
general property of the other party, the second case when original repayment is
impossible or remarkably difficult since beneficiary transfers specified substance to
good-willed subsequent purchaser, and finally mortgagee is cancelled through
repayment after a fraudulent action is made in regard to the real estate which
mortgagee 1s settled.

In the case of original repayment, since the specified substance of a fraudulent
action 1s returned to a debtor, the other creditors can participate in the subsequent
procedures and therefore it does not violate Equalitarian Principle among the
Creditors. However, in the case of compensation for damages, common opinion and
precedents acknowledge right of set-off, and therefore allows materially preferential
payment to creditor, which contradicts article 407 the civil law. Thus, diverse
theories and precedents are suggested, however, it is practically difficult to prevent
preferential payment for creditors since there is no explicit rule in terms of
execution procedure which is under way afterwards.

Compulsory execution procedures which is under way as the result of revocation
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of fraudulent action differ from the types of fraudulent actions, and in particular, in
the case of auction of real estate, the compulsory execution procedures are different
from each stage, and therefore there is difficulty to a man of affair in dealing with
it based on current legislation system. In addition, litigants like revocation creditors,
beneficiaries, or other creditors have distrust over vague procedures which leads to
diverse supposition. Consequently they additionally take action such as bonds
seizing etc besides the legal suit for revocation of fraudulent action, and the
situation which creates another disputes takes place for example, they file a lawsuit
for the return of unfair profits even though distribution procedures are over

The debtors of fraudulent action are often in the economic situation in which
normal transaction is difficult, which is the reason there are many creditors leading
to the conflict of interests among a number of creditors. Legal suit on fraudulent
action is increasing since financial crisis, the legislation(bill on revocation of
fraudulent action) as execution procedures after the procedures of legal suit against
fraudulent action are thought to be needed. If that is not available, since the rule
of creditor revocation is only preparation for compulsory execution, the Real
Property Legislation Act, Civil Execution Act, and Deposit Act etc are considered
to be needed to proceed to the stage for compulsory execution after suit for the
revocation.

This article seeks to find out the measures for all the creditors to be protected
equally in the execution procedures after restoration to original stage based on
"Equalitarian Principle among the Creditors’ focused on the problems over the case
occurring in the auction process, along with the problems related with the effect of

revocation of fraudulent action and the legislation as a supplement.
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